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INTRODUCTION 
 
 
 
Energy has always played a leading role in the European Union, suffice it 
to say that two of the first three Treaties that were signed, the one 
creating the Coal and Steal Community and EURATOM1, dealt with 
problems related to this field. In spite of that, Energy is not included in 
the Community competences2, on the contrary, it is an area of 
competence left to the Member States. 
What are the reasons of such exclusion? The answer seems simple, as 
energy has always been a matter of high political relevance, for this 
reason the powers of the national governments have not been touched.  
There are indeed other concrete historical and economic reasons for the 
lack of provisions concerning energy policy in the EEC Treaty, signed in 
1957. In the 1950’s, coal was still the most important source of energy in 
the Globe3 and it guaranteed a good security of supply. On the other 

                                                           
1  The Treaty establishing the Coal and Steal Community was signed in Paris on 18 April 
1951 by France, Germany, Italy, Belgium, Luxembourg and the Netherlands. It entered into 
force on 24 July 1952. The Treaty had a validity period of 50 years, it expired on 23 July 
2002. The EURATOM Treaty was signed in 1957, together with the Treaty establishing the 
EEC. 
2  Article 3 of the EC Treaty only mentions energy in letter u), the last of the list, 
providing that the activities of the Community shall include “measures in the field of 
energy, civil protection and tourism”. 
3  La politica energetica dell’Unione Europea e la situazione dell’Italia, Fabrizio 
Bastianelli in La Cominità Internazionale, Fasc 3/2006, p. 447. 
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The Internal Energy Market 

hand, nuclear power was seen as the main future energy source. If one 
considers things from this point of view, the modus operandi of the six 
founding Members of the Community is reasonable: the present energy 
source, coal, and the future one, nuclear power, were the object of the 
aforementioned Treaties, therefore there seemed to be no need to include 
more rules on a sensitive topic such as energy in the EEC Treaty.  
Things began to change when, in the following twenty years, oil became 
more and more important in the world economy, replacing coal as the 
main energy source. The dependence of Europe on imports from abroad, 
together with the oil crisis of the 1970’s, called for a revision of what had 
been established in the founding Treaties. 
In 1973, the first oil crisis that followed the Yom Kippur war led to major 
changes in the industry. The embargo on nations supporting Israel in its 
conflict with Syria and Egypt imposed by OAPEC4, the fact that crude oil 
prices had quadruped and the succeeding stagflation called for a 
reorganisation of the energy industry.  
At the European level, the Council, with its Resolution of 17 September 
19745 set the first objectives of the European energy policy. The main 
goals described in the document were a reduction of the Community’s 
energy dependency, to be achieved with an improvement of security of 
supply. 
With the Council Resolution of 16 September 1986 concerning new 
Community energy policy objectives for 1995 and convergence of the 
policies of the Member States6 new proposals for the convergence of the 
Member States’ policies were settled. However, this document did not 

                                                           
4  Organisation of Arab Petroleum Exporting Counties. The document establishing 
OAPEC was signed in Beirut on January 9, 1968, by Kuwait, Libya and Saudi Arabia. By 
1982, eleven Arab oil exporting countries had joined: Algeria, Bahrain Qatar and United 
Arab Emirates in 1970, Iraq and Syria in 1972, Egypt in 1973 and Tunisia in 1982. 
http://www.oapecorg.org/About.htm, 22/04/2007. 
5  Council Resolution of 17 December 1974 on a Community action programme on the 
rational utilization of energy (OJ C 153, 9.7.1975, p. 5–5). 
6  Council Resolution of 16 September 1986 concerning new Community energy policy 
objectives for 1995 and convergence of the policies of the Member States, Official Journal C 
241, 25/09/1986 P. 0001 – 0003.
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Introduction 

produce the expected outcomes, mostly because of the use of the 
resolution as its legal instrument. Given its non binding nature, energy 
policies of the Member States should have converged spontaneously 
towards a common goal, but this was not possible because of the 
differences in strategies and between states that were sufficient and 
others that were dependent from imports. 
The signing of the Single European Act7 was a turning point for matters 
related to energy. Article 8A of the SEA defines the main objective, the 
progressive establishment of the internal market, “an area without 
internal frontiers in which the free movement of goods, persons, services 
and capital is ensured in accordance with the provisions of this Treaty”, 
over a period expiring on 31 December 1992. It was a motivating force for 
the Commission to propose rules aimed at the elimination of the barriers 
to the creation of a European wide market for energy too, as energy 
represents a significant share of production costs, hence the existence of 
national, separated markets is a disincentive to the growth of a large 
number of industries8. In the document of the Commission of May 1988, 
the setting-up of a true internal energy market is one of the pillars of a 
larger European Single Market9. 
The Treaty of Maastricht10 brought about some changes in the Treaty of 
Rome, including a reference to energy in the list of Community’s 
activities. According to letter u of article 3, they shall as a matter of fact 
include “measures in the field of energy, civil protection and tourism”. 
However, the proposal of the introduction of an autonomous section for 

                                                           
7  The SEA is the first major amendment of the Treaty establishing the European 
Economic Community. It was signed in Luxembourg on 17 February 1986 by the nine 
Member States and on 28 February 1986 by Denmark, Italy and Greece, (EEC), it entered 
into force on 1 July 1987. 
8  Article 52.2 ECT: “priority shall […] be given to those services which directly affect 
production costs or the liberalisation of which helps promote trade in goods”. 
9  Internal Market and Industrial Cooperation - Statute for the European Company - 
Internal market White Paper, point 137 (memorandum from the Commission to Parliament, 
the Council and the two sides of industry)  COM(88) 320, June 1988. 
10  The Treaty on European Union was signed in Maastricht on 7 February 1992. It 
entered into force on 1 November 1993. 
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energy, already put forward in the Spaak Report11, was laid aside. 
However, the topic was discussed again at the intergovernmental level. 
The outcome was the assignment to the Commission of the task of 
formulating new proposals. The answer came in 1995 with the 
submission of a Green Paper for a European Union Energy Policy and a 
White Paper presenting an energy policy for the European Union12. 
These documents could be considered as the first step in the 
restructuring of the European gas and electricity markets. 
Three different stages were described. 
The first step would consist in the adoption of the Directives on transit 
through transmission grids of electricity and gas13 and on transparency 
of prices for industrial consumers14.  
In the second stage, the focus was on the removal of special and exclusive 
rights in the activities of production, transmission and distribution, as 
well as the establishment of a small degree of unbundling of the 
transport infrastructures. Directive 96/92/EC15 on the internal market of 
electricity was the first instrument used to introduce these principles. 
Directive 98/30/EC16, concerning natural gas, followed two years later. 
According to the original plan, the third phase would have concluded the 
process of liberalisation, with the complete opening of the markets by 
                                                           
11  Report of the Heads of Delegation to the Ministers of Foreign Affairs, or Brussels 
report on the general common market, 21 April 1956 
12  Green Paper for a European Union Energy Policy - COM (94) 659 final/2, 23 February 
1995; White Paper of the Commission, ‘An energy policy for the European Union’ COM(95) 
0682. 
13  Council Directive 90/547/EEC of 29 October 1990 on the transit of electricity through 
transmission grids 
OJ L 313, 13.11.1990, p. 30–33; Council Directive of 31 May 1991 on the transit of natural gas 
through grids (91/296/EEC). 
14  Council Directive 90/377/EEC of 29 June 1990 concerning a Community procedure to 
improve the transparency of gas and electricity prices charged to industrial end-users 
OJ L 185, 17.7.1990, p. 16–24. 
15  Directive 96/92/EC of the European Parliament and of the Council of 19 December 
1996 concerning common rules for the internal market in electricity. 
16  Directive 98/30/EC of the European Parliament and of the Council of 22 June 1998 
concerning common rules for the internal market in natural gas 
OJ L 204, 21.7.1998, p. 1–12. 
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July 2007, according to what is provided for by Directive 2003/54/CE17, 
repealing the pre-existing 96/92/EC and also by Directive 2003/55/EC, 
repealing Directive 98/30/EC. 
Today, one could say that the European Union is still far from achieving 
the goal of a true internal energy market. Markets in Europe remain to a 
large extent national. More than ten years have passed from the first 
Directive that launched the liberalisation process. The progresses of the 
opening of the market have been analyzed with yearly benchmarking, 
starting from 2001. In 2005, the European Commission launched an 
inquiry into competition in gas and electricity markets, pursuant to 
Article 17 of Regulation 1/2003 EC18. The inquiry has shown a number of 
obstacles, proving the insufficiencies of the legal framework coming from 
the Directives19.  

                                                           
17  Directive 2003/54/EC of the European Parliament and of the Council of 26 June 2003 
concerning common rules for the internal market in electricity and repealing Directive 
96/92/EC. 
Article 17: Investigations into sectors of the economy and into types of agreements 
1. Where the trend of trade between Member States, the rigidity of prices or other 
circumstances suggest that competition may be restricted or distorted within the common 
market, the Commission may conduct its inquiry into a particular sector of the economy or 
into a particular type of agreements across various sectors. In the course of that inquiry, the 
Commission may request the undertakings or associations of undertakings concerned to 
supply the information necessary for giving effect to Articles 81 and 82 of the Treaty and 
may carry out any inspections necessary for that purpose. 
The Commission may in particular request the undertakings or associations of undertakings 
concerned to communicate to it all agreements, decisions and concerted practices. 
The Commission may publish a report on the results of its inquiry into particular sectors of 
the economy or particular types of agreements across various sectors and invite comments 
from interested parties. 
2. Articles 14, 18, 19, 20, 22, 23 and 24 shall apply mutatis mutandis. 
18  Commission Directive 2003/1/EC of 6 January 2003 adapting to technical progress 
Annex II to Council Directive 76/768/EEC on the approximation of the laws of the Member 
States relating to cosmetic products (Text with EEA relevance) 
OJ L 5, 10.1.2003, p. 14–15.  
19  Directive 2003/54/EC of the European Parliament and of the Council of 26 June 2003 
concerning common rules for the internal market in electricity and repealing Directive 
96/92/EC, and Directive 2003/55/EC of the European Parliament and of the Council of 26 
June 2003 concerning common rules for the internal market in natural gas and repealing 
Directive 98/30/EC 
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New entrants find an important obstacle in regulated prices. Unbundling 
of transmission and distribution appears largely insufficient, and it 
doesn’t help to remove the lack of independence of the operators. It 
derives from this that preference in access to the network is accorded to 
incumbents, which is another obstacle for new entrants. The insufficient 
competences given to the national regulators worsen the situation. 
The sector inquiry has been followed by a detailed review of the current 
situation in every Member State20. 
34 infringement procedures against 20 Member States for violation and 
non transposition of the existing Directives have been launched in this 
period. On December 12th 2006, the Commission has sent 26 reasoned 
opinions to 16 Member States21. 
On January 10th 2007, the Commission has launched its Energy Package, 
containing an Action Plan with the main aim of achieving a true Internal 
Energy Market. New measures are being discussed, and a proposal from 
the Commission for a new legislative instrument is awaited for the 
summer of 2007. 
 
The aim of this study is to analyse the ongoing process of liberalisation of 
the energy sector in the European Union, trying to identify the most 
important parts of this process and looking for future solutions. For this 
purpose, it is necessary to start with a review of the legal powers of the 
European institutions in the area, looking at the Treaty general 
provisions as well as the other policies defined which are related to 
energy. 
In the second place, we are going to discuss the two set of Directives on 
the gas and electricity internal market approved so far. We are going to 
focus on the evolution of the rules concerning the main features of the 
legislation, having a close look at the new structure of the energy policy, 

                                                                                                                                   
OJ L 176 of 15.7.2003.  
20  Commission Staff Working Document, Implementation report on electricity and gas 
EU regulatory framework: country reviews – SEC(2006) 1709. 
21  Communication from the Commission to the Council and the European Parliament – 
Prospects for the internal gas and electricity market, COM/2006/0841 final. 
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and going into more depth in the study of the weaknesses and the 
shortcomings that contributed to the delay in the creation of an open, 
European internal energy market.  
This will be the starting point for the discourse pertaining to the future 
developments in the legislation: starting from the recent action plan 
issued by the Commission, we are going to try to see which measures are 
needed in order to speed up the process of liberalisation. 
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THE LEGAL POWERS OF THE EC 
 
 
 
The legal powers of the EU in energy are quite limited, since no express 
competence of the Community in energy policy1 is mentioned in the 
Treaties. However, this does not mean that the Institutions hold no 
power in this area, and not even that there is no energy policy. A policy 
exists indeed, although it is not mentioned anywhere the Treaties, and it 
is the sum of general EC law rules and of other EU policies. 
Therefore, we are going to examine EC law as far as problems related to 
energy are concerned. General rules of the Treaty will be analysed, as 
well as the situation that would have resulted, had the Treaty 
establishing a Constitution for Europe been ratified and entered into 
force22. Secondly, other policies of the Community, to the extent that they 
are linked with our topic, will be presented. 
 
 

                                                           
22  The Treaty establishing a Constitution for Europe has been signed in Rome on 29 
October 2004.  
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1. Treaty provisions 

 A. General principles of EC law 

  a) Article 5 ECT 
Article 5 is a fundamental norm of the EC Treaty. 
According to its firs paragraph, establishing the so called principle of 
limited, or conferred powers, “the Community shall act within the limits 
of the powers conferred upon it by this Treaty and of the objectives 
assigned to it therein”. 
The Institutions hold no inherent powers, the only ones they possess are 
those which are expressly ratified by the Treaty. 
As aforementioned, there is no Community competence in the energy 
sector, that is to say, there is no title in the Treaty dealing with energy. 
Thus, if one would interpret this provision to the letter, no EC legal text 
concerning energy would be possible. However, we are going to see that 
this is not the case. 
The second paragraph of article 5 concerns the principle of subsidiarity23. 
It determines that, “in areas which do not fall within its exclusive 
competence, the Community shall take action, in accordance with the 
principle of subsidiarity, only if and in so far as the objectives of the 
proposed action cannot be sufficiently achieved by the Member States 
and can therefore, by reason of the scale or effects of the proposed action, 
be better achieved by the Community”.  
The principle of subsidiarity seems, prima facie, not to apply to the energy 
sector, because this is not a field of shared competence. 
However, the Directives providing for the liberalisation of the electricity 
and gas sector have de facto changed this outline. 
For instance, Directive 2003/54/CE makes it clear at point (31), where it 
is stated that, “since […] the creation of a fully operational internal 

                                                           
23  See “The Principle of Subsidiarity”, Commission document, Com. Doc. SEC(92) 1990, 
27 October 1992; See the Protocol of the Treaty of Amsterdam on the Application of the 
Principles of Subsidiarity and Proportionality, art. 5. 
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electricity market, in which fair competition prevails, cannot be 
sufficiently achieved by the Member States and can therefore, by reason 
of the scale and effects of the action, be better achieved at Community 
level, the Community may adopt measures in accordance with the 
principle of subsidiarity as set out in Article 5 of the Treaty”24. 
But how is this theoretically possible? It is generally accepted that the EC 
Treaty determines that the principle only applies in areas which are not 
under the exclusive Community jurisdiction. What remains to be seen, 
however, is how to define those areas, a problem that caused a huge 
amount of divergent views among scholars25. This is however part of a 
wider doctrinal dispute, and there is no time here to enter into the details. 
Suffice it here to say that subsidiarity applies to the topic of our study, 
even though, as one could say, it is intended as a general rule of EC law 
more than as a technical rule. 
The subsidiarity principle is closely linked with the principle of 
proportionality, set by the last paragraph of the article in question. 
Article 5§3, establishes that “any action of the Community shall not go 
beyond what is necessary to achieve the objectives of this Treaty”. This 
does not give rise to problems, since it is referred to “any action of the 
Community”, hence also to areas in which there is no clear competence. 
It has to be noted, as we shall see below, that the whole liberalisation 
process, and especially the vigour of the measures to be adopted, is based 

                                                           
24  Directive 96/92/CE already mentioned subsidiarity as a fundamental rule in the 
liberalisation process: “(11) Whereas, in accordance with the principle of subsidiarity, 
general principles providing for a framework must be established at Community level, but 
their detailed implementation should be left to Member States, thus allowing each Member 
State to choose the regime which corresponds best to its particular situation”. 
25  Divergent views have been expressed on the application of the Principle of 
Subsidiarity only in areas which are not under the exclusive jurisdiction of the European 
Community. The predominant positions are expressed, on the one hand by Steiner, 
suggesting that the Community has exclusive competence only in the areas in which it has 
already legislated, Steiner, “Subsidiarity under the Maastricht Treaty”, in D. O’Keefe and 
P.M. Twomey, Legal Issues of the Maastricht Treaty (1994), p. 49, pp. 55-8; on the other 
hand, Toth is for the a wider interpretation, consisting in viewing as exclusive all the 
powers granted to the Community under the EEC Treaty, Toth, “The Principle of 
Subsidiarity in the Maastricht Treaty” (1992) 29 CML Rev. 1079 1080-6. 
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on the combined application of the principles of subsidiarity and 
proportionality, as the gradual opening of the markets and the more and 
more stringent rules that have been approved also attest. 
 
 

 B. Legal basis 

  a) The approximation of laws 
Articles 9426 and 9527 ECT empower the Council to issue directives for 
the approximation of laws or other provisions of the Member States, to 
the extent that they “directly affect the establishment or functioning of 
the common market”28. Article 14 of the Treaty of Rome29 is the 
provision that originally created the common market; it can be 
considered to be to a large extent the theoretical basis of the activity of 
the Community: the internal energy market is sometimes seen as the 
continuation of what has been accomplished regarding the four freedoms 
defined by the Treaty. 
Article 95 has been used as the legal basis for the gas and electricity 
Directives. A number of other dispositions cope with the problem of 
liberalisation. For instance, article 52, § 2 provides that, as far as services 
are concerned, “priority shall […] be given to those services which 
directly affect production costs or the liberalisation of which helps 
promote trade in goods”. The phrasing of the norm is very interesting, as 
                                                           
26  Article 94: “The Council shall, acting unanimously on a proposal from the Commission 
and after consulting the European Parliament and the Economic and Social Committee, 
issue directives for the approximation of such laws, regulations or administrative 
provisions of the Member States as directly affect the establishment or functioning of the 
common market”. 
27  Article 95: “By way of derogation from Article 94 and save were otherwise provided in 
this Treaty, the following provisions shall apply for the achievements of the objectives set 
out in Article 14[…]”. 
28  Under Article 94, the Council must act unanimously, whereas Article 95 allows 
majority voting for the establishment of the internal market, with a limited right for 
Member States to opt out. 
29  See n. 27 for the text of Article 14 ECT. 
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it seems to match perfectly with the energy sector. 

  b) The theory of implied powers 
Article 308 ECT is another article of the Treaty which is currently cited as 
a legal basis for the European energy policy30. The article transposes the 
general principle of international law, known as the theory of implied 
powers, in the context of EC law. “If action from the Community should 
prove necessary to attain, in the course of the operation of the common 
market, one of the objectives of the Community, and this Treaty has not 
provided the necessary powers, the Council shall, acting unanimously, 
on a proposal from the Commission and after consulting the European 
Parliament, take the appropriate measures”. This provision applies to the 
gas and electricity sectors in combination with the aforementioned rules 
of the Treaty establishing the internal market. The first points of Directive 
96/92/EC are indeed a rewording of article 14 ECTT

                                                          

31. 
 
 

 
30  Art. 308 is the transposition at the Community level of the general principle of 
international law defined as the theory of implied powers. The narrow formulation of the 
theory provides that a given power implies the existence of any other power reasonably 
necessary for its exercise. According to the wide formulation, the existence of a given 
objective or function implies the existence of any power reasonably necessary to attain it. 
31  “(1) Whereas it is important to adopt measures to ensure the smooth running of the 
internal market; whereas the internal market is to comprise an area without internal 
frontiers in which the free movement of goods, persons, services and capital is ensured; 
(2) Whereas the completion of a competitive electricity market is an important step towards 
completion of the internal energy market; 
(3) Whereas the provisions of this Directive should not affect the full application of the 
Treaty, in particular the provisions concerning the internal market and competition”; While 
Article 14 ECT reads: “1. The Community shall adopt measures with the aim of 
progressively establishing the internal market over a period expiring on 31 December 1992, 
in accordance with the provisions of this Article and of Articles 15, 26, 47(2), 49, 80, 93 and 
95 and without prejudice to the other provisions in this Treaty. 2. The internal market shall 
comprise an area without internal frontiers in which the free movement of goods, persons, 
services, and capitals is ensured in accordance with the provisions of this Treaty.[…]”. 
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 C. The Treaty establishing a Constitution for Europe 
Section 10 of the Treaty establishing a Constitution for Europe is devoted 
to energy.  
Article III-256:  
 
“1. In the context of the establishment and functioning of the internal 

market and with regard for the need to preserve and improve the 
environment, Union policy on Energy shall aim to: 

  (a) Ensure the functioning of the energy market 
  (b) Ensure security of energy supply in the Union, and 
  (c) Promote energy efficiency and energy saving and the 

development of new and renewable forms of energy.  
 
2. Without prejudice to the application of other provisions of the 

Constitution, the objectives in paragraph 1 shall be achieved by 
measures enacted in European laws or framework laws. Such laws or 
framework laws shall be adopted after consultation of the Committee 
of the Regions and the Economic and Social Committee. 

 Such European laws or framework laws shall not affect a Member 
State’s right to determine the conditions for exploiting its energy 
resources, its choice between different energy sources and the 
general structure of its energy supply, without prejudice to article III-
234(2)(c). 

 
3. By way of derogation from paragraph 2, a European law or 

framework law of the Council shall establish the measures referred to 
therein when they are primarily of a fiscal nature. The Council shall 
act unanimously after consulting the European Parliament”. 

 
Had the Treaty establishing a Constitution for Europe been ratified and 
entered into force, energy would have become a field of shared 
competence within the meaning of article 5§1 EC Treaty. Hence, the 
problem of the lack of competence of the Institutions in energy matters 
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would be now seen from a different perspective. If the Treaty would have 
been ratified, one could have theoretically expected the matter of energy 
to be discussed and decided in an easier and more dynamical way, since 
the principle of subsidiarity would have applied ex lege. 
It also has to be noted, indeed, that the Constitution would have 
modified the subsidiarity principle, with a stronger regime, involving 
national parliaments more closely in the decision of whether or not a 
given action at the EC level would be appropriate and necessary32. 
The formal introduction of energy as a policy of the Community is a 
revolutionary step, if one considers that, in the end, this article has been 
awaited for half a century. It is for sure the demonstration of the 
increased political importance of the industry at the European level. 
Unfortunately, this is only a theoretical victory, as the Treaty has not 
come into force, and no one knows whether it will be implemented in the 
future, and neither if the current form will be preserved. 
 
 

2. Other EC Policies linked with energy 

 A. Trans-European Networks 
Articles 154 to 15633 of the EC Treaty deal with the Trans-European 

                                                           
32  See the second part of article I-11-3: “The institutions of the Union shall apply the 
principle of subsidiarity as laid down in the Protocol on the application of the principles of 
subsidiarity and proportionality. National Parliaments shall ensure compliance with that 
principle in accordance with the procedure set out in that Protocol.; See Dashwood & 
Johnston 2004, 41 CML Rev 481. 
33  Article 154 
1. To help achieve the objectives referred to in Articles 14 and 158 and to enable citizens of 

the Union, economic operators and regional and local communities to derive full benefit 
from the setting-up of an area without internal frontiers, the Community shall contribute 
to the establishment and development of trans-European networks in the areas of 
transport, telecommunications and energy infrastructures. 

2. Within the framework of a system of open and competitive markets, action by the 
Community shall aim at promoting the interconnection and interoperability of national 
networks as well as access to such networks. It shall take account in particular of the need 
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networks policy, in the areas of “transport, telecommunication and 
energy infrastructure”34. 
These three different areas are linked, to the extent that they are all 
network industries, that is to say that they require an infrastructure for 
the transport of the product in question. For instance, in the railway 
sector, trains necessitate rails to function; in the telecommunication 
sector, commutators are needed in order to connect phones to operators 
and to other phones. 
As far as our topic is concerned, both electricity and gas are network 
industries, thus there is a need for an appropriate infrastructure in order 

                                                                                                                                   
to link island, landlocked and peripheral regions with the central regions of the 
Community. 

Article 155 
1. In order to achieve the objectives referred to in Article 154, the Community: 
 - shall establish a series of guidelines covering the objectives, priorities and broad lines 

of measures envisaged in the sphere of trans-European networks; these guidelines 
shall identify projects of common interest,  

 - shall implement any measures that may prove necessary to ensure the interoperability 
of the networks, in particular in the field of technical standardisation,  

 - may support projects of common interest supported by Member States, which are 
identified in the framework of the guidelines referred to in the first indent, particularly 
through feasibility studies, loan guarantees or interest-rate subsidies; the Community 
may also contribute, through the Cohesion Fund set up pursuant to Article 161, to the 
financing of specific projects in Member States in the area of transport infrastructure. 

The Community’s activities shall take into account the potential economic viability of the 
projects. 
2. Member States shall, in liaison with the Commission, coordinate among themselves the 

policies pursued at national level which may have a significant impact on the 
achievement of the objectives referred to in Article 154. The Commission may, in close 
cooperation with the Member State, take any useful initiative to promote such 
coordination. 

3. The Community may decide to cooperate with third countries to promote projects of 
mutual interest and to ensure the interoperability of networks. 

Article 156 
The guidelines and other measures referred to in Article 155(1) shall be adopted by the 
Council, acting in accordance with the procedure referred to in Article 251 and after 
consulting the Economic and Social Committee and the Committee of the 
Regions.Guidelines and projects of common interest which relate to the territory of a 
Member State shall require the approval of the Member State concerned. 
34  Article 154, § 1 ECT, see n. 33. 

16 



The legal powers of the EC 

to transport energy which is produced or extracted.  
The essentiality of the infrastructure, together with the amount of the 
investment needed for pipelines and electricity networks and the 
resulting toughness of duplication, draws the sector near to a natural 
monopoly35. 
Article 154.2 ECT calls for the Commission to coordinate, together with 
Member States, the policies linked with the development of trans-
European networks. The guidelines on Trans European Energy Networks 
are the instrument used to specify which projects are eligible for funding. 
In the most recent ones, nine priority projects in electricity networks and 
six in gas are listed36. For instance, the project to increase electricity 
interconnectors between the borders of Italy, Austria, Slovenia and 
Switzerland37 and the construction of anew pipeline connecting Algeria 
to Spain, France and Italy38 are mentioned. 
The financial procedures involved are specified by the financial rules39. 
                                                           
35  “A natural monopoly exists in a particular market if a single firm can serve that market 
at lower cost than any combination of two or more firms. Natural monopoly arises out of 
the properties of productive technology, often in association with market demand, and not 
from the activities of governments or rivals. Generally speaking, natural monopolies are 
characterized by steeply declining long-run average and marginal-cost curves such that 
there is room for only one firm to fully exploit available economies of scale and supply the 
market. In essence natural monopolies exist because of economies of scale and economies of 
scope which are significant relative to market demand. Natural monopolies are thought to 
exist in some portions of industries such as electricity, railroads, natural gas, and 
telecommunications. Because productive efficiency requires that only one firm exist, natural 
monopolies are typically subject to government regulation. Regulations may include price, 
quality, and/or entry conditions” OECD Glossary of statistical terms, 
http://stats.oecd.org/glossary/detail.asp?ID=3267, 28/04/2007. 
36  Guidelines for Trans-European energy networks, Decision No 1364/2006/EC of the 
European Parliament and the Council of 6 September 2006 laying down guidelines for 
trans-European energy networks and repealing Decision 96/391/EC and Decision No 
1229/2003/EC. 
37  Annex III, EL. 2., Guidelines for Trans-European energy networks, Decision No 
1364/2006/EC of the European Parliament and the Council of 6 September 2006 laying 
down guidelines for trans-European energy networks and repealing Decision 96/391/EC 
and Decision No 1229/2003/EC. 
38  N.G.2., Ibidem. 
39  The Trans European Energy Networks budget line is managed in accordance with 
Regulation (EC) No 2236/95 of the Council amended by Regulation (EC) No 1655/1999, No 
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Other financial instruments of the European Community could also be 
used for TEN-E. These are the structural funds40, cooperation 
programmes with third countries, loans of the European Investment 
Bank and loan guarantees of the European Investment Fund. 
 
 

 B. Environment Policy 
The EC Treaty provides, with Article 174 and 175, a means to approve 
harmonisation measures in the area of the protection of the environment. 
Article 175, § 2 c) allows the Council to adopt “measures significantly 
affecting a Member State’s choice between different energy sources and 
the general structure of its energy supply”. As provided by article 17641, 
Member States are free to go beyond what is required at the European 
level, however notifying the measures in question, which have to be 
compatible with the Treaty. 
Recently, the spotlight has gone on the environment policy, following the 
discussions leading to the Energy and Climate change package. Member 
States have agreed, in the meeting of the Council of 8 and 9 March 2007, 
on an Energy Policy for Europe (EPE)42. An Action Plan in the field has 
been launched for the years 2007/200943. The EU commits to achieve at 
least a 20% reduction of greenhouse gasses emissions by 2020, compared 
to the level of 1990. 
                                                                                                                                   
788/2004 and No 807/2004. 
40  The European Regional Development Fund (ERDF) contributes to the financing of the 
Trans-European Energy Networks because of their role in the development of eligible 
regions.  
41  Article 176: The guidelines and other measures referred to in Article 155(1) shall be 
adopted by the Council, acting in accordance with the procedure referred to in Article 251 
and after consulting the Economic and Social Committee and the Committee of the Regions.  
Guidelines and projects of common interest which relate to the territory of a Member State 
shall require the approval of the Member State concerned. 
42  Brussels European Council 8 and 9 March 2007, Conclusions of the Presidency, 
http://www.consilium.europa.eu/ ueDocs/ cms _ Data / docs / pressData / en/ec/93135.pdf, 
27/04/2007. 
43  Based on the Communication from the Commission “An Energy Policy for Europe”. 

18 

http://www.consilium.europa.eu/ueDocs/cms_Data/docs/pressData/en/ec/93135.pdf
http://www.consilium.europa.eu/ueDocs/cms_Data/docs/pressData/en/ec/93135.pdf
http://www.consilium.europa.eu/ueDocs/cms_Data/docs/pressData/en/ec/93135.pdf
http://www.consilium.europa.eu/ueDocs/cms_Data/docs/pressData/en/ec/93135.pdf
http://www.consilium.europa.eu/ueDocs/cms_Data/docs/pressData/en/ec/93135.pdf
http://www.consilium.europa.eu/ueDocs/cms_Data/docs/pressData/en/ec/93135.pdf
http://www.consilium.europa.eu/ueDocs/cms_Data/docs/pressData/en/ec/93135.pdf
http://www.consilium.europa.eu/ueDocs/cms_Data/docs/pressData/en/ec/93135.pdf
http://www.consilium.europa.eu/ueDocs/cms_Data/docs/pressData/en/ec/93135.pdf
http://www.consilium.europa.eu/ueDocs/cms_Data/docs/pressData/en/ec/93135.pdf
http://www.consilium.europa.eu/ueDocs/cms_Data/docs/pressData/en/ec/93135.pdf
http://www.consilium.europa.eu/ueDocs/cms_Data/docs/pressData/en/ec/93135.pdf
http://www.consilium.europa.eu/ueDocs/cms_Data/docs/pressData/en/ec/93135.pdf
http://www.consilium.europa.eu/ueDocs/cms_Data/docs/pressData/en/ec/93135.pdf
http://www.consilium.europa.eu/ueDocs/cms_Data/docs/pressData/en/ec/93135.pdf
http://www.consilium.europa.eu/ueDocs/cms_Data/docs/pressData/en/ec/93135.pdf
http://www.consilium.europa.eu/ueDocs/cms_Data/docs/pressData/en/ec/93135.pdf
http://www.consilium.europa.eu/ueDocs/cms_Data/docs/pressData/en/ec/93135.pdf
http://www.consilium.europa.eu/ueDocs/cms_Data/docs/pressData/en/ec/93135.pdf
http://www.consilium.europa.eu/ueDocs/cms_Data/docs/pressData/en/ec/93135.pdf
http://www.consilium.europa.eu/ueDocs/cms_Data/docs/pressData/en/ec/93135.pdf


The legal powers of the EC 

This kind of ambitious unilateral commitment has caused, on the one 
hand, some enthusiastic reactions, and, on the other, some scepticism. In 
particular, some scholars suggest that the EU must be very careful, to 
prevent the action plan from becoming, like the Lisbon Strategy, an 
immense ambition with tiny means44. This view underlines the fact that 
we are still at the political level: the actual implementation of such 
objectives will be of capital importance.  
 
 

 C. Competition Policy  

  a) A possible legislative instrument 
Looking at the articles providing for the legal framework of Competition 
Policy, one could find one theoretical possibility to include a more 
specifical set of rules as regards competition in the energy markets. As a 
matter of fact, article 83.2 (c) gives the Council – following a proposal 
from the Commission – the power to pass Directives and Regulations 
with the aim of defining the scope of the provisions of Articles 81 and 82 
“in the various branches of the economy”. The passing of a specific 
document could strengthen the yet big power enjoyed by the 
Commission in competition, as far as energy is concerned, for example 
with the formalisation of the remedies that are used from the 
Commission to tackle barriers to the opening of the energy market, and 
the addition of new measures. 
 

  b) Administrative powers of the Commission: the importance of 
remedies 

The use of administrative powers granted by Competition Policy is the 

                                                           
44  See for example the opinion of French economists J.-P. Fitoussi, E.Laurent and J.Le 
Cacheux in “La Communauté Européenne de l’environnement, de l’Energie et de la 
Recherche”, http://www.ofce.sciences-po.fr/pdf/ebook/ebook316.pdf, 26/04/2007. 
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most important part played by the Commission as regards energy. Since, 
as we have seen, no explicit legal competence is given to the EC, the role 
of remedies is the greatest, since it allows the institutions to improve the 
situation on the markets in concrete terms. 
EC Competition law, empowering the Commission to tackle cartels, the 
abuse of a dominant position, to control mergers and to supervise State 
Aids, has been used, since the launching of the internal energy market 
program in the 1990’s, in a way which has worked in parallel with the 
liberalisation Directives. 
Concrete results have been achieved with the use of powers granted in 
this policy area. For instance, we can find a concrete example in the 
Marathon case45, where the refusal on one firm of access to several 
national gas networks led to important commitments by the firms 
involved. 
 
 

The Marathon case 
 

In the 1990s, the Norwegian subsidiary of the American oil and gas 
producer Marathon requested access several times to the gas 
pipelines of five gas companies in Europe. There are indeed four 
Marathon cases: with the German company BEB46, the Dutch 
company Gasunie47, the German company Thyssengas48 and the 
French company GDF and the German company Ruhr gas49. 
All of these cases have been closed by the Commission’s services, in 
exchange of significant commitments made by the parties.  

                                                           
45  Commission Press release IP/01/1641 November 23, 2001; IP/03/547 April 16, 2003; 
IP 03/1129 July 29, 2003; IP/04/573 April 30, 2004. 
46  IP/03/1129 of 29 July 2003. 
47  IP/03/547 of 16 April 2003. 
48  IP/01/1641 of 23 November 2001. 
49  IP/04/573 of  30 April 2004. 
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The cases, as well as the remedies agreed between the Commission 
and the firms, concern similar and can be treated together, with a 
focus on the actions proposed. 
All of the gas companies involved offered instruments to increase 
transparency in access to the network. For instance, Gasunie offered 
access on its website to all contracted transport capacity at all entry 
and all of the most important exit points in its gas network; BEB’s 
commitments also included the publication of all storage facilities. 
Another common commitment is represented by the introduction of 
deeper balancing systems, based on an online balancing service, 
“which allow transport customers to have a fully balanced injection 
and withdrawal of gas in the […] network”50. 
Other measures concerned the possibility to link other pipelines to 
its system, offered by the Dutch Gasunie, a better congestion 
management system, offered for example by BEB, which introduced 
the “use it or lose it” principle, which entitles third parties to use 
unused transport capacity originally booked by BEB’ trading branch, 
the gradual reduction of the number of balancing zones in the 
French and German cases. 
The Marathon case shows the role of the Commission in the process 
of liberalisation and of integration of the energy markets in Europe. 
The Commission gives firms the possibility to cooperate, by offering 
them the opportunity to close a case, where their concrete 
commitments are considered stringent enough to strengthen the 
openness of the markets. 
As former Competition Commissioner Mario Monti said: “This […] 
breakthrough in the Marathon case shows how competition policy 
can contribute effectively to ensure a fair and non-discriminatory 
access to national gas pipelines”. He added: “Access to gas pipelines 
is key to the introduction of competition in the European gas 

                                                                                                                                   
50  Ibidem. 
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markets to the benefit of industry users and, ultimately, the 
consumer”. 

 
Another concrete action of the Commission was aimed at the removal of 
a number of obstacles to competition in supply51, as we can see in the 
GFU and DUC-DONG cases. 
 
 

GFU 
 

The so-called GFU (Gas Negotiation Committee) operated in the 
joint selling of gas by Norwegian producers since 1989. Statoil and 
Norsk Hydro, Norway’s largest gas producers, were the two 
permanent members of GFU, whose main task was the negotiation 
of terms of supply contracts with buyers located in the EU on behalf 
of gas producers in Norway. 
Statoil and Norsk Hydro offered to market their gas individually 
and committed to offer respectively 13 billion and 2.2 billion cubic 
meters (BCM) of gas for sale to new customers over a period of 
approximately four years, corresponding to more than 5% of the 
total sales volumes of Norwegian gas on an annual basis. 
This commitment facilitates new supply relationships, and it should 
also have a positive impact on the European market structure, which 
is still characterised by the presence of dominant suppliers in almost 
all national markets.  
 
 

DUC/DONG 
 

                                                           
51  See GFU, COM/36.072, and DUC-DONG, COMP/38.187 IP/03/566, 24 April 2003. 
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DUC/DONG is the follow-up of the GFU case, it dealt with the joint 
marketing of North Sea gas. 
DONG, the Danish home gas supplier, and Shell, A.P Møller and 
ChevronTexaco, the country’s main gas producers, committed to the 
Commission for an individual marketing of their production. 

Action in the field of long term supply contracts, following antitrust 
rules, merger cases and cases concerning state aids have also helped the 
opening of the market in the first wave of liberalisation. The Commission 
and the Court of Justice have also made a large use of Article 5652 on the 
free movement of capitals to fight the problem of “economic 
chauvinism”, especially in the first years following the liberalisation, 
when an asymmetrical opening of the national markets favoured some 
national champions, which could profit of their deep-pocket and buy 
some foreign competitors, with the governments of the countries where 
the “weaker” firms were established trying to stop this process with ad 
hoc regulations53. 
 
 

C-174/04, Commission v. Italy 
 

The Court of Justice decided in this case to declare illegal the decree 
of the Italian Republic, setting a legal barrier at the national level to 
free movement of capitals. Following EDF’s bid on an important 

                                                           
52  Article 56:  
1 Within the framework of the provisions set out in this chapter, all restrictions on the 

movement of capital between Member States and between Member States and third 
countries shall be prohibited.  

2 Within the framework of the provisions set out in this chapter, all restrictions on 
payments between Member States and between Member States and third countries shall 
be prohibited. 

53  Case C-174/04 Judgment of 02/06/2005, Commission / Italy (Rec.2005), p. I-4933. 
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share of the Italian firm Edison, the government adopted a legal text 
providing for the automatic suspension of shares of more than 2% of 
the capital of firms operating in the fields of electricity and gas, 
where those shares are acquired by a company who is not listed in 
the stock-exchanges and enjoys a dominant position in its home 
country. 
This is the most important case concerning issues linked with the 
government’s action in the first wave of liberalisation. Other 
countries, like Spain for example54, have been condemned for the 
introduction of a similar system, which is linked to the problem of 
golden share. 

 
 
The most interesting aspect of this process is the fact that, through those 
rules, the Commission has contributed to the development of the energy 
market with the use of remedies encouraging companies to adapt their 
behaviour on the new rising market.  
The second Gas and Electricity Directives were approved coincidentally 
with the reorganisation of EU competition law, which moved a great deal 
of powers from the European Commission to the national competition 
authorities55. The result of this new framework is, from our viewpoint, a 
greater role and a greater knowledge of national authorities in the field. 
As we have mentioned, a large number of cases concerning industries 

                                                                                                                                   
54  C-463/00 OJ C 158, 05.07.2003, p. 3. 
55  Regulation 1/2003 abolishes the traditional notification system in favour of self 
assessment. With the decentralization of Enforcement, the application of EC Competition 
law by national competition authorities and national courts is required. EC Competition 
law has now to be applied in all cases that have an effect on trade between member states. 
Where a case falls in the scope of application of Articles 81 and 82, national courts and 
competition authorities can not base their decision solely on national law. The Regulation 
introduces more cooperation between the states and the Commission. National competition 
authorities have a duty to inform the Commission about new cases and envisaged 
decisions. 
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operating in the field of energy have been opened in the last decade, after 
the political decision to eliminate the barriers to market entry and put an 
end to national monopolies. The firms that are involved are, in the vast 
majority of the cases, old incumbents. Even though it is an 
understandable situation, since, for instance, an incumbent will be more 
likely to be in a dominant position, this also shows that we are still far 
from reaching the goal of an open energy market, since there are scarce 
tracks of new entrants. 
After the inquiry into competition law launched by the Commission in 
2005, enforcement of competition law in the energy market seem to have 
gained a new momentum. For example, the commission has recently 
fined1 over 750 Million Euros the members of a cartel of gas insulated 
switchgear. In the beginning of February 2007, an inspection in the 
powers transformers sector has been carried out1.  
There are particular types of decisions that can be chosen as an example 
of the big power of the institutions in this policy area: decisions of 
clearance with conditions, particularly those concerning cross border 
mergers, are a way to build an integrated market step by step. A very 
good and recent example could consist in the GDF/Suez56 merger, where 
the decision led to a situation comparable to ownership unbundling, with 
an increase in the liquidity on the wholesale market.  
We are going to discuss more about this and other important cases in the 
last part of the essay, when we will be dealing with the possible new 
actions of the Community in order to speed up the liberalisation process. 
 
 

                                                           
56  IP/06/1558, 14/11/2006. 
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THE ELECTRICITY AND GAS DIRECTIVES 
 
 
 

1. The Directives establishing the Internal Energy Market 
Today, the focus at the European level is on the adoption of new 
measures that would foster the opening to real competition of the EU gas 
and electricity markets, in order to achieve the ambitious objective set by 
the first directives, which was the creation of an internal energy market. 
A number of rules in key areas are being proposed, to address the 
shortcomings of the present legislative framework.  
We now look at the evolution of legislation, analysing its first and second 
stage, limiting our study to the most crucial aspects of it notably the 
regime of access to the network, its separation from the competitive parts 
of the industry and the role of regulatory authorities.  
We also look at the role played by soft law measures that have been 
adopted since the beginning of the liberalisation process, analysing these 
measures’ contribution as well as their future role. 
We conclude with a review of the achievements and failings of the 
current EU legal framework, to understand where the Institutions should 
concentrate their efforts in order to achieve in the ongoing process of 
liberalisation, with the attainment of a competitive European market. 
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 A. The first round of directives: The 1996 Electricity Directive 
and the 1998 Gas Directive 

As we have said above, in 1990 the Council issued Directive 90/547/EEC 
on the transit of electricity through transmission grids and Directive 
90/377/EEC, concerning a Community procedure to improve the 
transparency of gas and electricity prices charged to industrial end-users. 
These two instruments prepared the industries for the start of the real 
liberalisation process, set off by Directives 96/92/EC and 98/30/EC, 
concerning respectively common rules for the internal market in 
electricity and in the gas sector. Both were framework directives, setting a 
number of objectives to be attained with the set of rules provided in their 
text, but leaving much space to Member States freedom of choice in 
transposition to national law. 
 

  a) Issues related to the network: access and unbundling 

   1) Access to the network  
Electricity and gas are network industries, where the infrastructure plays 
a predominant role. When one builds up a process of liberalisation in 
such a field, problems arise as regards the solutions to be adopted for the 
network, i.e. how to make it available to competitors without duplicating 
it, which would not be practicable. 
The Institutions decided for the division of the competitive parts of the 
industries from the ones in a monopoly regime. Thus, gas pipelines and 
electricity networks remain natural monopolies, whilst generation and 
supply would be opened to competition. For this reason, the directives 
introduce a set of rules promoting a system granting access to the 
transmission and distribution network to eligible customers, the system 
of third party access (TPA). 
The first directives proposed two different ways to access the grid for the 
part of the market opened to free competition: a system of negotiated 

28 



The electricity and gas directives 

access57, where the producers are able to negotiate contracts with 
transmission system operators58 (TSOs) or distribution system 
operators59 (DSOs), and a form of regulated access, “giving eligible 
customers a right of access, on the basis of published tariffs for the use of 
transmission and distribution systems”60. Additionally, article 18 of the 
                                                           
57  Dir. 96/92/EC (E-Dir), Article 17: “1. In the case of negotiated access to the system, 
Member States shall take the necessary measures for electricity producers and, where 
Member States authorize their existence, supply undertakings and eligible customers either 
inside or outside the territory covered by the system to be able to negotiate access to the 
system so as to conclude supply contracts with each other on the basis of voluntary 
commercial agreements. 2. Where an eligible customer is connected to the distribution 
system, access to the system must be the subject of negotiation with the relevant 
distribution system operator and, if necessary, with the transmission system operator 
concerned. 3. To promote transparency and facilitate negotiations for access to the system, 
system operators must publish, in the first year following implementation of this Directive, 
an indicative range of prices for use of the transmission and distribution systems. As far as 
possible, the indicative prices published for subsequent years should be based on the 
average price agreed in negotiations in the previous 12-month period”. Dir 98/30/EC (G-
Dir): Article 15: “1. In the case of negotiated access, Member States shall take the necessary 
measures for natural gas undertakings and eligible customers either inside or outside the 
territory covered by the interconnected system to be able to negotiate access to the system 
so as to conclude supply contracts with each other on the basis of voluntary commercial 
agreements. The parties shall be obliged to negotiate access to the system in good faith. 2. 
The contracts for access to the system shall be negotiated with the relevant natural gas 
undertakings. Member States shall require natural gas undertakings to publish their main 
commercial conditions for the use of the system within the first year following 
implementation of this Directive and on an annual basis every year thereafter”. 
58  The transmission system operator is “responsible for operating, ensuring the 
maintenance of, and, if necessary, developing the transmission system in a given area and 
its interconnectors with other systems, in order to guarantee security of supply”, E-Dir, 
Article 7.1. 
59  The distribution system operator has the same responsibilities as the TSO, with regard 
to distribution, E-Dir, Article 10. 
60  Art. 17: “4. Member States may also opt for a regulated system of access procedure, 
giving eligible customers a right of access, on the basis of published tariffs for the use of 
transmission and distribution systems, that is at least equivalent, in terms of access to the 
system, to the other procedures for access referred to in this Chapter. 5. The operator of the 
transmission or distribution system concerned may refuse access where he lacks the 
necessary capacity. Duly substantiated reasons must be given for such refusal, in particular 
having regard to Article 3”. The gas Directive proposed an analogous rule on Article 16. 
Article 16: “Member States opting for a procedure of regulated access shall take the 
necessary measures to give natural gas undertakings and eligible customers either inside or 
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E-Directive envisaged the possibility for Member States to designate a 
single buyer61 , an institution meant to protect non eligible customers in 
the first period of the liberalisation process. The parallel proposal of 
alternative solutions shows the method that the Community has decided 
to use in the first phase: a number of alternative measures are put 
forward, with the declared aim of testing their effectiveness and 
deciding, in further legislative steps, for the one that proves to work best. 
This also means that neither a juridical, nor an economical model was 
                                                                                                                                   
outside the territory covered by the interconnected system a right of access to the system, 
on the basis of published tariffs and/or other terms and obligations for use of that system. 
This right of access for eligible customers may be given by enabling them to enter into 
supply contracts with competing natural gas undertakings other than the owner and/or 
operator of the system or a related undertaking”. 
61  Article 18: “1. In the case of the single buyer procedure, Member States shall designate 
a legal person to be the single buyer within the territory covered by the system operator. 
Member States shall take the necessary measures for: 
(i) the publication of a non-discriminatory tariff for the use of the transmission and 

distribution system; 
(ii)  eligible customers to be free to conclude supply contracts to cover their own needs 

with producers and, where Member States authorize their existence, with supply 
undertakings outside the territory covered by the system; 

(iii) eligible customers to be free to conclude supply contracts to cover their own needs 
with producers inside the territory covered by the system; 

(iv) independent producers to negotiate access to the system with the transmission and 
distribution systems operators so as to conclude supply contracts with eligible 
customers outside the system, on the basis of a voluntary commercial agreement. 

2. The single buyer may be obliged to purchase the electricity contracted by an eligible 
customer from a producer inside or outside the territory covered by the system at a price 
which is equal to the sale price offered by the single buyer to eligible customers minus the 
price of the published tariff referred to in paragraph 1 (i). 
3. If the purchase obligation under paragraph 2 is not imposed on the single buyer, Member 
States shall take the necessary measures to ensure that the supply contracts referred to in 
paragraph 1 (ii) and (iii) are implemented either via access to the system on the basis of the 
published tariff referred to in paragraph 1 (i) or via negotiated access to the system 
according to the conditions of Article 17. In the latter case, there would be no obligation for 
the single buyer to publish a non-discriminatory tariff for the use of the transmission and 
distribution system. 
4. The single buyer may refuse access to the system and may refuse to purchase electricity 
from eligible customers where he lacks the necessary transmission or distribution capacity. 
Duly substantiated reasons must be given for such refusal, in particular having regard to 
Article 3”. 

30 



The electricity and gas directives 

imposed. 

    2) A limited unbundling 
The situation in the EC before the start of the liberalisation process was 
very different according to Member States, but the presence of vertically 
integrated companies was a common denominator in most countries. 
Electricity and gas transmission and distribution networks were in 
several cases owned by vertically integrated companies, active in 
generation, transmission, distribution and supply. It is reasonable to 
expect that such firms will have both the incentive and the means to 
discriminate against competitors, in numerous different ways. 
The manipulation of tariffs, the allocation of scarce capacity to 
competitors, and the manipulation of available capacity on the lines are 
only a few examples. 
In addition, it is well known that a vertically integrated company could 
cross-subsidise from its transmission and distribution activities to its 
competitive operations. This situation also gives rise to important 
concerns regarding the transparency of the market: where the integrated 
company is able to manipulate information, access to information will be 
asymmetrical.  
For these and other reasons, it is generally accepted that effective 
competition can not emerge in network industries unless the network 
company is separated from competitive activities, that is to say 
generation, supply and sales. 
Measures concerning the so called unbundling62 of activities are 
complementary to the ones on access to the network. Both pertain to non 
discrimination. As the text of the directives suggest, cross subsidisation 
and distortion of competition are the two other major reasons to 
unbundle63. 

                                                           
62  Unbundling can be defined as the “Separation of the various components of 
production, distribution and service in order to introduce greater elements of competition 
to these segments of an industry”. DG Competition Glossary, 
http://ec.europa.eu/comm/competition/general_info/u_en.html 30/04/2007. 
63  E-Dir, Chapter IV, “Unbundling and transparency of accounts”, Articles 13, 14, 15; G-
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The first electricity and gas directives called for a very limited 
unbundling of the network. Administrative unbundling64 - which is the 
separation of accounts for the network on the one hand and for sales and 
production on the other, with shared operational activities - and 
management unbundling65 - where the staff is assigned to different 
business units that function independently from other business activities, 
but still managed from a central holding - were the requirements in the 
electricity directive, whereas only the separation of accounts was needed 
for gas66. 

                                                                                                                                   
Dir, Chapter V, “Unbundling and transparency of accounts”, articles 12, 13. 
64  Article 14 electricity: “[…] 3. Integrated electricity undertakings shall, in their internal 
accounting, keep separate accounts for their generation, transmission and distribution 
activities, and, where appropriate, consolidated accounts for other, non-electricity activities, 
as they would be required to do if the activities in question were carried out by separate 
undertakings, with a view to avoiding discrimination, cross-subsidization and distortion of 
competition. They shall include a balance sheet and a profit and loss account for each 
activity in notes to their accounts. 4. Undertakings shall specify in notes to the annual 
accounts the rules for the allocation of assets and liabilities and expenditure and income 
which they follow in drawing up the separate accounts referred to in paragraph 3. These 
rules may be amended only in exceptional cases. Such amendments must be mentioned in 
the notes and must be duly substantiated. 5. The annual accounts shall indicate in notes any 
transaction of a certain size conducted with affiliated undertakings, within the meaning of 
Article 41 of the seventh Council Directive 83/349/EEC of 13 June 1983 based on Article 54 
(3) (g) of the Treaty on consolidated accounts (9), or with associated undertakings, within 
the meaning of Article 33 (1) thereof, or, with undertakings which belong to the same 
shareholders”. 
65  Separation of management was only required in case of presence of a single buyer: 
Article 15: “1. Member States which designate as a single buyer a vertically integrated 
electricity undertaking or part of a vertically integrated electricity undertaking shall lay 
down provisions requiring the single buyer to operate separately from the generation and 
distribution activities of the integrated undertaking. 2. Member States shall ensure that 
there is no flow of information between the single buyer activities of vertically integrated 
electricity undertakings and their generation and distribution activities, except for the 
information necessary to conduct the single buyer responsibilities”. 
66  G-Dir, Article 13: “3. Integrated natural gas undertakings shall, in their internal 
accounting, keep separate accounts for their natural gas transmission, distribution and 
storage activities, and, where appropriate, consolidated accounts for non-gas activities, as 
they would be required to do if the activities in question were carried out by separate 
undertakings, with a view to avoiding discrimination, cross-subsidisation and distortion of 
competition. These internal accounts shall include a balance sheet and a profit and loss 
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Article 14(3) of the electricity directive requires integrated undertakings 
to keep separated accounts for generation transmission and distribution 
activities, “as they would be required to do if the activities in question 
were carried out by separate undertakings”. 
This rule is principally aimed at preventing cross-subsidies between 
different activities. Article 7(6) concerning management unbundling only 
applied to transmission, not mentioning distribution67. 
In the gas sector, the article concerning separation of accounts68 was 
identical to the one provided in the electricity directive, whilst there was 
no obligation to nominate a transmission system operator.  
 

  b) A progressive liberalisation: the rules on market opening 
The first directives did not set a sudden shift from a situation dominated 
by monopolies to a complete liberalised market. On the contrary, the 
legal texts provided for a gradual transformation of the sector, with the 
opening of the market to be accomplished with a series of progressive 
steps69, leading to complete market opening through different stages of 
liberalisation. The first E-Directive provided, in article 19, for a minimum 
level of market opening at the national level calculated on the basis of the 
                                                                                                                                   
account for each activity. Where Article 16 applies and access to the system is on the basis of 
a single charge for both transmission and distribution, the accounts for transmission and 
distribution activities may be combined. 4. Undertakings shall specify in their internal 
accounting the rules for the allocation of assets and liabilities, expenditure and income as 
well as for depreciation, without prejudice to nationally applicable accounting rules, which 
they follow in drawing up the separate accounts referred to in paragraph 3. These rules may 
be amended only in exceptional cases. Such amendments shall be mentioned and duly 
substantiated. 5. The annual accounts shall indicate in notes any transaction of a certain size 
conducted with related undertakings. 
67  Article 7 (6): “unless the transmission system is already independent from generation 
and distribution activities, the system operator shall be independent at least in management 
terms from the other activities not relating to the transmission system”. 
68  Art. 13(3), see n. 10. 
69  See for example, in the first electricity directive: “(5) Whereas the internal market in 
electricity needs to be established gradually, in order to enable the industry to adjust in a 
flexible and ordered manner to its new environment and to take account of the different 
ways in which electricity systems are organized at present”. 
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Community share of electricity consumed by final customers. 40GWh 
consumed per year was the limit set for the first period, to be reduced to 
20 GWh by 2000, and to 9 GWh by 2003. Eligible customers, which can be 
defined as the clients that are free to buy energy in the competitive 
market, thus expanded following every further step of the liberalisation.  
As it can be noted, these rules are not strict, since they only require a 
minimum share of market opening, leaving it to Member States to decide 
for more or less competition. One of the reasons for this approach, other 
than political expediency, is the fact that the sector was regulated in 
different ways in Member States because of structural divergences, thus a 
gradual approach was deemed to be necessary70. 
 

  c) National regulatory authorities 
The institution of independent regulatory authorities (NRAs) in every 
Member State was one of the measures put forward to help the 
implementation of the new regime, although it was not a mandatory 
requirement in the framework directives71. Furthermore, concrete powers 
of regulators were not well defined. This led to uneven results in the 
European Union as a whole, with Member States implementing the 
directives in different moments72, with different amounts of powers 
given to NRAs. 
 

  d) Problems of the first Directives 
After the first wave of liberalisation, three types of problems have been 
                                                           
70  Electricity: “(10) Whereas Member States, because of the structural differences in the 
Member States, currently have different systems for regulating the electricity sector”. 
71  Electricity, Article 22, Gas, Article 22: “Member States shall create appropriate and 
efficient mechanisms for regulation, control and transparency so as to avoid any abuse of 
dominant position, in particular to the detriment of consumers, and any predatory 
behaviour. These mechanisms shall take account of the provisions of the Treaty, and in 
particular Article 86 thereof”. 
72  For example, the Italian Autorità per l’energia elettrica e per il gas operates since 23 April 
1997, whilst the French Commission de régulation de l’énergie has been created in 2000. 
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highlighted: the uneven level of implementation of the legislation among 
Member States, discriminatory access to networks and interconnectors, 
and the still high level of market power of incumbents. 
Uneven implementation was mainly due to the vagueness of the legal 
texts, setting minimum requirements but leaving Member States free to 
go beyond those. This generated a paradoxical situation at the European 
level, where Member States who decided to open their markets more 
than the minimum levels paid the price of being in the vanguard. A 
common example of this is the French case, where the government 
decided for a minimal implementation of Community law. In this 
context, EDF, the French incumbent in the field of electricity, had the 
opportunity to expand abroad, buying companies in countries where the 
liberalisation had led to a relatively open market, such as Italy, remaining 
virtually untouchable in the hexagon, because of its legal statute and of 
its monopoly position73.  
As regards access to the network, the negotiated form of TPA was a 
failure, whilst regulated access would have needed more and comparable 
powers to national Authorities in order to function correctly.  
Tarification issues derived from the insufficient definition of access tariffs 
made it difficult for new entrants to calculate the costs of using the 
networks, hindering their entrance in the market. 
The existence of long term transportation contracts, signed before the 
start of the liberalisation, led to absence of liquidity in the markets. 
Lastly, the system did not take into account the importance of rules 
permitting to link different national networks. The level of inter-
operability resulting from the directives is hence inadequate. 
Concerning the high level of market dominance74, the directives did not 
achieve their goals. As the Commission states in one of its 2004 annual 
                                                           
73  See cases C-174/04, Commission v. Italy, OJ C 205, 20.08.2005, p. 4, related to the 
acquisition by EDF of the Italian Edison, and EDF/EnBW, case no. COMP/M.1853, 
concerning the acquisition of the German EnBW. 
74  “Third Benchmarking Report on the Implementation of the Internal Electricity and Gas 
Market”, 1 March 2004. The report highlighted the small progress in improving “the market 
structure of the electricity industry”, p. 5, and the high level of concentration at national 
level for gas, which remained “a problem”, p. 7. 

35 



The Internal Energy Market 

report, “after five years of competition for electricity and over three years 
for gas, fewer than 50% have switched supplier in most Member 
States”75. One could say that the directives could not certainly suffice to 
redress this problem. A strong intervention of the Commission was 
needed, with the use of its powers in competition policy, as well as with 
the introduction of further rules concerning unbundling of both sectors. 
Directives 96/92/EC and 98/30/EC were the first step in the 
transformation of the gas and electricity markets from monopoly to a 
competitive structure. For this reason, it was decided to adopt a gradual 
approach, in order to avoid the kind of problems that a brutal 
liberalisation could have caused. 
However, as we have seen, the system set up by the legal framework 
proposed proved to be too feeble to introduce a sufficient level of 
competition in the markets, at the same time raising the issues we have 
analysed. There was the need for a new legal text that could redress and 
speed up the process of liberalisation, at least in the key areas of network 
access, where a better and clearer system of access was needed, 
unbundling, which needed to be more severe, and regulation, where 
national regulatory authority needed more and similar powers all over 
Europe in order to be able to monitor and facilitate the process. 
 
 

 B. The second round of liberalisation: tackling problems 
The first framework directives made clear that “once [the Directive] has 
been put into effect, some obstacles to trade […] between Member States 
will nevertheless remain in place, […] therefore, proposals for improving 
the operation of the internal market […] may be made in the light of 
experience”76. 
The Lisbon Council of 23 and 24 March 2000 called for the completion of 

                                                           
75  Report from the Commission - Annual Report on the Implementation of the Gas and 
Electricity Internal Market {SEC(2004) 1720} / COM/2004/0863 final. 
76  First electricity directive, recital (39). 
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the internal market in the electricity and gas sectors and for a speed up of 
liberalisation in order to achieve a fully operational internal energy 
market. 
A new set of directives was approved in 200377, in order to speed up the 
process and find solutions to the initial failings. The two principal aims of 
the new legal instruments were, on the one hand, an increase in 
quantitative market opening in order to achieve full liberalisation by 
2007; and, on the other, the enhancement of qualitative regulation and 
the attainment of more uniformity and coordination of national 
regulations. 
With the Regulation of cross-border trade in Electricity78 approved in the 
same period, an increased harmonisation of tariffs, charges and 
regulatory measures was achieved. 
 

  a) Third party access: the choice for a stronger regulated access 
Negotiated access to the network was abandoned, in favour of a more 
stringent system of regulated third party access for transmission and 
distribution systems. 
As far as electricity is concerned, the TPA system for both transmission 
and distribution is based on tariffs applicable to all eligible customers to 
be published before their entry into force. An objective and non 
discriminatory application of those tariffs79 is required. Transparency is 
assured by approval and publication of the tariffs before entry into force. 
The regulated TPA formula is chosen in order to promote competition on 

                                                           
77  Directive 2003/54/EC of the European Parliament and of the Council of 26 June 2003 
concerning common rules for the internal market in electricity and repealing Directive 
96/92/EC - Statements made with regard to decommissioning and waste management 
activities, OJ L 176, 15.7.2003, p. 37–56 and Directive 2003/55/EC of the European 
Parliament and of the Council of 26 June 2003 concerning common rules for the internal 
market in natural gas and repealing Directive 98/30/EC, OJ L 176, 15.7.2003, p. 57–78. 
78  Regulation (EC) No 1228/2003 of the European Parliament and of the Council of 26 
June 2003 on conditions for access to the network for cross-border exchanges in electricity, 
OJ L 176, 15.7.2003, p. 1–10.  
79  Electricity, art. 20(1). 
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the wholesale market.  
The same system applies to the gas sector80, with a number of exceptions 
that are linked to the particular features of the gas sector. Unlike 
electricity, which is a secondary source and can not be stored, meaning 
that supply and demand have to meet at any moment in time, gas is a 
primary source and it can be stored. For these reason, special rules are 
indeed provided for example for storage infrastructures81 and for 
upstream pipelines82. 
 

  b) Legal unbundling 
With legal unbundling, network activities are organised in separate legal 
entities, which might however function in a holding company together 
with production and sales activities: there is no clear separation of the 
competitive activities from the network83. However, as one could argue, 
this change adds very little to a system where accounting and 
management unbundling are required, as the separation between 
competitive and non competitive activities remains a formal one.  
The 2003 directives request, in addition to rules on the separation of 
accounts, which are still in place84, transmission and distribution to be 
managed by legally separate companies85. This is a kind of compromise 
and the outcome of a political debate, as recitals86 and the articles 
themselves87 make clear, between accounting or management 
                                                           
80  Gas, art. 18. 
81  Gas, art. 19(1). 
82  Gas, art. 20. 
83  Art. 10 (1) electricity Directive, Art. 9 Gas Directive. For distribution, Art. 15 (1) 
Electricity, Art. 13 (1) Gas. 
84  The rules on separation of accounts, art. 19 in the electricity Directive and art. 17 in the 
Gas Directive, remain unchanged. 
85  Electricity: Art. 10, Gas: Art. 9. 
86  Electricity, Recital (8): “[…] It is important however to distinguish between such legal 
separation and ownership unbundling. Legal separation does not imply a change of 
ownership of assets and nothing prevents similar or identical employment conditions 
applying throughout the whole of the vertically integrated undertakings”. 
87  For electricity, Art. 10.1: “[…] These rules shall not create an obligation to separate the 
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unbundling and the more audacious ownership unbundling. 
Article 10.1 of the electricity directive sets the terms of independency of 
the TSO from the vertically integrated company: these are, “at least”, its 
legal form, organisation and decision making. Article 10.2 lists minimum 
criteria to assure such independence88, including a provision preventing 
discriminatory conducts. The same rules are set by article 9 of the gas 
directive. 
Rules concerning the legal and management structure separation of 
DSOs are of the same nature89. 
Article 27 of the electricity Directive and article 29 of the gas Directive 
concern, on the one hand, the possibility of revision of legal unbundling 
of distribution companies, providing for a review procedure90 if Member 
States asking for such a revision implement equally effective appropriate 
measures. 
Article 28(3) of the Electricity Directive and article 28 of the gas Directive 
give, on the other hand, the power to the Commission to propose 
measures in order to strengthen the independence of distribution systems 
before July 1st 2007, the date that had been set for the complete opening to 
                                                                                                                                   
ownership of assets of the transmission system from the vertically integrated undertaking”. 
88  Article 10.2. Electricity. 
89  Electricity: Art. 15, Gas, Art. 13. 
90  Art. 27 Electricity Directive, Art. 29 Gas Directive: “In the event that the report referred 
to in article 28 (3) (31 (3) gas) reaches the conclusion whereby, given the effective manner in 
which network access has been carried out in a Member State – which gives rise to fully 
effective, non discriminatory and unhindered network access – the Commission concludes 
that certain obligations proposed by this Directive on undertakings (including those with 
respect to legal unbundling for distribution system operators) are not proportionate to the 
objective pursued, the Member State in question may submit a request to the Commission 
for exemption to the requirement in question. 
The request shall be notified, without delay, by the Member State to the Commission, 
together with all the relevant information necessary to demonstrate that the conclusion 
reached in the report on effective network access being ensured will be maintained. Within 
three months of its receipt of a notification, the Commission shall adopt an opinion with 
respect to the request by the Member State concerned, and where appropriate, submits 
proposals to the European Parliament and to the Council to amend the relevant provisions 
of the Directive. The Commission may propose, in the proposals to amend the Directive, to 
exempt the Member State concerned with specific requirements, subject to that Member 
State implementing equally effective measures as appropriate”. 
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the energy market91. 
 

  c) The role of National Regulation Authorities 
The existence of NRAs is fundamental for the process of liberalisation to 
run smoothly. More precisely, the fair access regime to the network, as 
well as a functioning unbundling depends to a large extent on the powers 
granted to NRAs and their level of enforcement. 
In the new legal framework, a precise obligation for Member States to 
create NRAs has been introduced. The directives do not require the 
creation of a single authority; on the contrary, competences can be spread 
over different bodies. This means that they can for example be shared 
with the national competition authority and with ministries. Regulators 
have to be independent from the industry’s interests, whilst nothing is 
specified as regards their relation with governments. 
Three main responsibilities are assigned to NRAs92: non discrimination, 
effective competition and the efficient functioning of the market. Eight 
activities are specifically listed in order to fulfil their mandate in these 
areas. The list includes: 
“(a) the rules on the management and allocation of interconnection 

capacity, in conjunction with the regulatory authority or authorities 
of those Member States with which interconnection exists; 

(b) any mechanism to deal with congested capacity within the national 
electricity (gas) system; 

(c) the time taken by transmission and distribution undertakings to 
make connection and repairs; 

                                                           
91  Art. 28 (3) electricity Directive, Art. 31 (3) gas Directive: “Where appropriate, the 
Commission shall submit proposals to the European Parliament and the Council, in 
particular to guarantee high public service standards. Where appropriate, the Commission 
shall submit proposals to the European Parliament and the Council, in particular to ensure 
full and effective independence of distribution system operators before 1 July 2007. When 
necessary, these proposals shall, in conformity with competition law, also concern measures 
to address issues of market dominance, concentration and predatory or anti-competitive 
behaviour”. 
92  Art. 23 E-Dir, Art. 25 G-Dir. 
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(d) the publication of appropriate information by transmission and 
distribution system operators concerning interconnectors, grid usage 
and capacity allocation to interested parties, taking into account the 
need to treat non-aggregated information as commercially 
confidential; 

(e) the effective unbundling of accounts as referred to in article 19, (17) 
to ensure there are no cross-subsidies between generation, 
transmission, distribution and supply activities; 

(f) the terms, conditions and tariffs for connecting new producers of 
electricity to guarantee that these are objective, transparent and non 
discriminatory, in particular taking full account of the costs and 
benefits of the various renewable energy sources technologies, 
distributed generation and combined heat and power; (the access 
conditions to storage, linepack and other ancillary services as 
provided for in article 19); 

(g) the extent to which transmission and distribution system operators 
fulfil their tasks in accordance with articles 9 and 14; (8 and 12); 

(h) the level of transparency and competition”93. 
 
As we can see, interconnection with networks of other Member States is 
the first competences in the list. Unfortunately, it is also the only example 
in the directives of a concrete obligation for NRAs to cooperate with each 
other.  
In the system set up by the directives, authorities are responsible for the 
right functioning of their national market, but they are not given powers 
that could allow them to help in the integration of national markets into a 
European one. One has to note that this is indeed the first attempt to give 
a minimum number of competences throughout Europe to NRAs, since 
the first set of directives remained silent on this, and it clearly appears 
that the focus has been put on the creation of competitive national 
markets. 
As one could notice, almost all of the powers listed deal with the network 

                                                           
93  Article 23 electricity and article 25 gas. 
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under different points of view. Concerning unbundling, NRAs are only 
asked to watch on the separation of accounts. This is understandable, on 
the one hand, because cross-subsidies are an important barrier to entry to 
the market, but it is however striking that neither management, nor legal 
unbundling, the forms of separation newly introduced, are mentioned. 
Powers should have been granted to NRAs in order to watch closely their 
level of implementation. 
 
 

2.  Instruments of soft law 
The Florence and Madrid Forums were the first forms of “regulation by 
co-operation”94 in the internal energy market. The Electricity Regulatory 
Forum of Florence and the European Gas Regulatory Forum of Madrid 
were set up to discuss the creation of a true internal market in the fields, 
respectively, of electricity and gas. Regulatory authorities, Member 
States, the Commission, transmission system operators, traders, network 
users, and gas and power exchanges participate to the meetings. The 
Forums both convene once or twice a year. The first meeting of the 
Florence Forum was held in 1998; the first meeting of the gas forum was 
in Madrid in 1999. The concept of the forum consists in shaping soft law 
measures through meetings of all the actors in the sector. This is 
supposed to deepen the implementation of the legislation and to take the 
internal market process forward. This is of course a voluntary process, in 
which the agenda is set by the Commission and the Council of European 
Energy Regulators (CEER), an independent association of national 
regulators created in 2000.  
The blind spot of such a process is that it is slow, because the consensus 
has to be built up gradually among participants, and such a slow rate of 
progress could seem to be inappropriate for the aim of accelerating the 
transition to an internal market. 

                                                           
94  See B. Eberlein, Legal Aspects of EU Energy Regulation, Ch. 4, pp. 59-88: “Regulation 
by Co-operation: the ‘Third Way’ in Making Rules for the Internal Energy Market”. 
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However, it has to be noted that the points on which an agreement is 
reached can be incorporated in an Annex to a Regulation, thus becoming 
part of the law applicable to the energy sector. Guidelines this way 
annexed to Regulations are binding on the persons to whom they are 
addressed. Another problem concerns the interpretation of guidelines; 
this is however linked to their clarity and strictness: the more guidelines 
will be precise, the less problems connected with their interpretation will 
be likely to rise. 
The work carried out in the forums can also be the starting point of a new 
legislative instrument. This was indeed the case for the Regulation on 
conditions for access to the network for cross-border exchanges in 
electricity95. This document introduces compensation mechanisms 
between TSOs for costs of hosting cross-border flows of electricity and 
provides for other measures aimed at improving cross-border exchanges 
in electricity, with the harmonisation of principles on cross-border 
transmission charges and with the allocation of available interconnection 
capacities between national transmission systems. 
With the Decision of 11 November 200396, the Commission has 
established the European Regulators Group for Electricity and Gas 
(ERGEG). ERGEG is a new European regulators’ body, working as an 
advisory group to the Commission on energy regulatory issues. Its 
mandate consists in working with the Commission, which it advises and 
assists, and consulting with industries and other parties for the 
preparation of draft measures in the markets of gas and electricity. 
Membership of CEER and ERGEG is almost identical. The CEER is 
assigned the preparation of the work of ERGEG. This body does not 
replace the forums, which are still held, with its active participation. At 
the last meetings, the energy plan as a whole and, more specifically, 
problems related to transparency were discussed97. ERGEG promotes 

                                                           
95  Regulation (EC) No.1228/2003 of the European Parliament and of the Council on 
conditions for access to the network for cross-border exchanges in electricity, OJ L176/1, 
15.7.2003. 
96  Commission’s Decision of November 11, 2003 (203/796/EC). 
97  See Minutes of Meeting of the Florence Forum ad hoc transparency working group, 6 
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public consultation processes, the results of which are taken into account 
in the writing of the Guidelines that it issues. On 30 April 2007, 
Guidelines of Good Practice of Regulatory Accounts Unbundling have 
been published98. This, as well as other documents99issued by ERGEG 
will be analysed in the next part of our study. 
 
 

 Conclusion: The Failings of the liberalisation, the road ahead 
The main problems of the first directives were, as we have seen, the 
uneven level of implementation among Member States, discriminatory 
access to networks and interconnectors, and the still high level of market 
power of incumbents. 
The second stage of the liberalisation tackled some of those problems. As 
far as the uneven implementation is concerned, the legal texts approved 
in 2003 set a timetable which is not flexible100, this way balancing the 
different levels of market opening. However, a large scale of differences 
still remains in place, since Member States have not abandoned their 
idiosyncratic behaviour. Hence, some decided for a minimum 
implementation, whilst others went beyond the requirements. This is not 
a problem per se. On the contrary, if decisions of the Member States are 
respectful of EC law, they can be seen as a positive phenomenon, since 
they could for example lead to consider new roads for the liberalisation 

                                                                                                                                   
March 2007, http://ec.europa.eu/energy/electricity/florence/doc/twg/minutes_2.pdf, 
30/04/2007; Conclusions of the 12th meeting of the European Gas Regulatory Forum, 20 and 
21 February 2007, http://ec.europa.eu/energy/gas/madrid/doc-12/conclusions.pdf,  
30/04/2007. 
98  ERGEG Guidelines of Good Practice on Regulatory Accounts Unbundling, Ref: E05-
CUB-11-02, 30 April 2007. 
99  ERGEG’s response to the European Commission’s Communication “An Energy Policy 
for Europe”, Ref. C06-BM-09-05, 6 February 2007. 
100  Article 21.1 electricity, art. 23 gas: three deadlines with an incremental market opening: 
from 1 July 2004, the market is open to “all non-households clients”, from 1 July 2007, to “all 
customers”. 
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process101. 
On the contrary, cases of insufficient or wrong implementation of the 
directives show the bad side of the countries idiosyncrasy. In December 
2006, the Commission launched an infringement procedure against 16 
Member States for the insufficient implementation of the directives102. 
The problems noticed were of diverse nature. The most important ones 
pertained to tariffs, unbundling measures, third party access, and 
insufficient competences of regulators. Recent cases of the Court of 
Justice for failure to transpose the directives have involved Luxembourg 
for gas and electricity103, and Spain for gas104. 
It is recognised, even at the institutional level, that these persistent 
infringements are a proof of the failings of the present legislative 
framework. A number of insufficiencies and shortcomings have 
appeared, most of them pertaining to the insufficient powers of 
regulators, which suffer from a lack of independence and powers. 
Preferential access to cross-border interconnectors testifies to the absence 
of an effective regulation of the cross-border aspects of access to 
networks. 
Measures on unbundling have not produced the expected results. In 
most cases, Member States were not able to transpose them effectively. 
Even in cases where the required level of separation exists, equal access 
of all suppliers to the network does not always result from it, as shown 
by a number of cases on discriminatory and preferential access for 
operators in a dominant position.  
As we have seen, present problems in the implementation of the EC 
legislation do not to a large extent differ from the ones experienced 
following the first set of directives. As far as the level of market power 
enjoyed by incumbents is concerned, the numbers are still high. Action 
should be taken level in order to address the situation. However, it 

                                                           
101  See for example the case of The Netherlands, where ownership unbundling has been 
introduced for the gas sector. See the third part. 
102  IP/06/1768, 12/12/2006. 
103  Commission v. Luxembourg, C-353/05, OJ C 294 of 02.12.2006, p. 17. 
104  Commission v. Spain, C-357/05, J C 331 of 30.12.2006, p. 15. 
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should be noted that, since there are still problems concerning the 
implementation of the present directives, it is important to assure that the 
current legal framework is transposed correctly before thinking about the 
approval of a new legislative instrument.  
In the next part of this work, we will focus on the actions needed in order 
to foster competition in the energy market, talking predominantly about 
new legislative measures that could be proposed, but also seeing what 
could be done in specific areas under the current legal framework. The 
important role of the Commission in Competition law will also be 
considered. 
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1. Prelude 
In its Communication to the European Council and the Parliament of 10 
January 2007, concerning “An Energy Policy for Europe”105, the 
Commission has shown the way for the third set of energy liberalisation. 
In this document three main challenges are defined as fundamental for 
the European Energy Policy106: sustainability, security of supply and 
competitiveness. These concepts are, in the Commission’s view, closely 
related, since: “Saving energy meets the environmental objective (in 
cutting green house gases), the competitiveness objective (less demand 
should lead to lower energy prices) and at the same time improves 
security supply (in reducing our dependence on foreign gas and oil 
supplies)”107. A number of measures in different areas are proposed in 
order to attain these general goals108. We will focus on the ones related to 

                                                           
105  An energy policy for Europe, Communication from the Commission to the European 
Council and the European Parliament, COM(2007)1 final, 10 January 2007. 
106  These three goals had already been introduced by the Commission’s Green Paper of 
2006, A European Strategy for Sustainable, Competitive and Secure Energy, COM(2006) 105 
final, 8 March 2006. 
107  ERGEG 2006 Annual Report, p. 9. 
108  Measures have been proposed in the fields of Unbundling, effective regulation, 
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the access to the network, namely ownership unbundling, which appears 
to be the most controversial topic discussed at the European level, and 
new rules regarding the grid, as well as the new role of the regulator in 
the new legislative framework thus resulting. In this part of the study, 
the response of ERGEG109 to the Commission’s Energy Policy will be of 
great use, since the European Regulators Group has issued a detailed 
paper better specifying concrete proposals that could be made for the 
resolution of problems related to the disappointing state of the energy 
liberalisation. 
However, neither the role of remedies of Competition law, nor the ways 
to better implement the present legislative framework will be omitted. 
By way of introduction, we are going to have a look to the ERGEG 
program of Regional Integration, which is interesting for our topic for it 
is founded on the idea to create an integrated European Energy market 
starting from the concrete integration of a selected number of areas on 
the European continent. Such a progress could be a success in two 
different ways. On the one hand, it could permit to gain more experience 
in tackling the usual shortcomings of the Single Energy Market program 
by comparing results of different regional initiatives. Secondly, the 
regional integration can help in concretely uniting the energy national 
markets. 
 
 

2.  Regional Integration: the creation of small internal markets  
In 2006, ERGEG has launched a number of Regional Initiatives in the 
sectors of electricity and gas. The process, involving all stakeholders, 
creates 7 electricity and 3 gas regional projects, with the aim of removing 
the practical obstacles to energy trading and market integration in 
Europe at a regional level. 
                                                                                                                                   
transparency, infrastructure, network security, adequacy of electricity generation and gas 
supply capacity, energy as a public service. 
109  ERGEG’s response to the European Commission’s Communication “An Energy Policy 
for Europe”, Ref. C06-BM-09-05, 6 February 2007. 
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The Sector Inquiry of the Commission highlighted a lack of regional 
integration as an important barrier to a competitive European market110. 
The Electricity Regional Initiative was launched in February 2006111, 
followed by the Gas Regional Initiative in April of the same year. 
The first step of the Regional Initiative was a period of consultation in 
order for the different Regional Energy Markets (REMs) to reach an 
agreement on the priorities. 
According to the ERGEG’s 2006 Annual Report, the REMs will “act as 
key ‘vehicle for change’ in creating regional energy markets, which are a 
stepping stone towards a single energy market in Europe”112. 
One of the foundations of the Regional Initiative is certainly the principle 
of transparency. This is assured in the first place by the publicity of all 
relevant documents on the ERGEG website113, and also by an annual 
report devoted to REMs114 and reports to the Florence and Madrid 
Forums. ERGEG has announced a report on “convergence and 
consistence” of the Electricity Regional Initiatives (ERI) and of the Gas 
Regional Initiatives (GRI)115 to be published later in 2007. 
As far as matters of organisation are concerned, it is established that each 
REM has a “lead regulator”, which is responsible for the organisation 
and holds the chair of the Regulatory Coordination Comity (RCC), made 
up by NRAs within the REM. 
The regional approach allows a practical method in the progress towards 
a European energy market through the integration at the regional level: 
regional energy markets can be a first step in the creation of European 
single market. 
The regions concerned for electricity are Central West, composed by 

                                                           
110  “At the wholesale level, gas and electricity markets remain national in scope” DG 
Competition report on energy sector inquiry, SEC(2006)1724, 10 January 2007. 
111  ERGEG Conclusion paper to “The Creation of Regional Electricity Markets”, 8 
February 2006. 
112  ERGEG Annual Report 2006, p. 10. 
113  www.ergeg.org. 
114  ERGEG Regional Initiatives Annual Report, Progress and prospects, March 2007. 
115  European Energy Regulators’ Work Programme 2007, (REF: C06-WPDC-06-04), Public 
version, 6 December 2006. 
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Belgium, France, Germany, Luxembourg, The Netherlands, North 
(Denmark, Finland, Germany, Norway, Poland, and Sweden), UK and 
Ireland (France, Ireland, United Kingdom), Central South (Austria, 
France, Germany, Greece, Italy, Slovenia), South West, Central East and 
Baltic. 
The ones in which a regional gas initiative in gas has been launched are 
Central West, South South East, South West. 
Common priorities have been identified, both in electricity and gas, one 
of them is the lack of transparency, which has been identified as a key 
barrier to market integration. 
Looking at the first concrete achievements, in the ERI, positive results 
have been achieved in the area of congestion management116, while 
transparency, interconnection, interoperability are the main 
achievements of the GRI. 
A principle of coherence and convergence has been established, meaning 
that the developments in the different regions will have to be in line with 
the Common market policy. To watch on this, as well as to guarantee that 
key issues of a EU dimension are not reopened at the regional level. 
 
 

3.  Concrete measures for the Internal Energy Market 

 A. Network 
In its answer to the Commission’s proposal for a European energy policy, 
ERGEG has proposed the institution of a European grid, made up of 
national networks joined together. A precise legal definition of the 
concept of European grid would be needed at the EU level117. 
The creation of a European Grid would require an enormous investment 
                                                           
116  For instance, trilateral market coupling was implemented in November 2006 for the 
Central West region. 
117  There are some definitions of the Eu Grid in Eu law, however a more precise definition 
would be necessary. See Decision 1229/2003/EC on Trans European Networks, art. 2; 
Regulation 1228/2003/EC on the electricity compensation system between TSOs, art. 3. 
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in infrastructure, since it would necessitate the integration of all current 
networks in one single grid. This means a massive investment in 
interconnectors and additional capacity, especially at the borders. As we 
have seen, the ERGEG Regional program already works in the direction 
of the integration of separated national networks into, for the time being, 
regional ones. 
In the system described, national TSOs would still be responsible for the 
management and operation of their networks, which would become part 
of the integrated European network. TSOs would thus acquire a dual 
responsibility, a national one concerning the management of its system, a 
European one for the participation to the European Grid. 
New network bodies, based on the current ETSO118 and GIE119, would be 
necessary in order to help the TSOs reaching their collective objectives 
and facilitating co-ordination between them. 
The same would be true about regulatory authorities: since no national 
authority would be able to control the right functioning of the grid from a 
European prospective, it has been proposed to increase ERGEG powers, 
creating a sort of “ERGEG+”, as we will see afterwards. 
 
 

 B. Interconnections 

  a) Interconnections 
New interconnection capacities are fundamental for the establishment of 
a true integrated European energy market. In its document “An Energy 
Policy for Europe”, the Commission focuses on this point, recalling the 
points of the Priority Interconnection Plan120. 
However, one could say that ERGEG’s response, with the proposal of the 
European grid, goes much beyond these provisions. The European grid 
                                                           
118  ETSO, European Transmission System Operators, created in 1999. 
119  GIE, Gas Infrastructure Europe, established on 10 March 2005. 
120  Communication from the Commission to the European Parliament and the Council: 
Priority interconnection plan-COM(2006) 846. 

51 



The Internal Energy Market 

would of course be based on the construction of a high number of 
interconnectors. The identification of the most important missing 
infrastructure, with a required high European political support, which is 
the first of the Priority Interconnection Plan requirements, should be the 
start of a very audacious project. 
 

  b) The use of Competition law 
The existence of an adequate set of rules favouring the construction of a 
right number of interconnectors is a prerequisite for the right functioning 
of the sector at the European level. There are however different measures, 
other than the legislative instrument, that can be used in order to foster 
the creation of an internal market. 
One of them, the most important and dynamic indeed, is the use of 
remedies granted by EC competition law in a way to integrate the market 
on a case by case basis. A number of decisions of the Commission show 
that this mechanism works well, since two firms will be willing to adopt 
measures imposed on them, if it could be the only way, for example, for a 
merger to be approved. For instance, in Grupo Vilar 
Mir/EnBW/Hidroelectrica del Cantábrico121, an increase in capacity of 
the electricity interconnectors between France and Spain was a condition 
for the clearance of the operation. 
In the case OMV/Gazprom122, the Commission decided for the 
suppression of the clause of territorial sales restrictions in gas supply 
contracts. Additionally, OMV was asked to facilitate access to transit 
pipelines to Italy, with their capacity increase and an obligation to 
comply with the Good Practice Guidelines developed in the Madrid 
Forum, particularly regarding the promotion of an improved third party 
access (TPA). On that occasion, Neelie Kroes, Competition 

                                                           
121  2004/135/EC Commission Decision of 26 September 2001 declaring a concentration to 
be compatible with the common market and the functioning of the EEA Agreement (Case 
COMP/M.2434 − Grupo Villar Mir/EnBW/Hidroeléctrica del Cantábrico) (notified under 
document number C(2001) 2861. 
122  IP 05/195 February 17, 2005. 
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Commissioner, commented that “this outcome will contribute to the 
integration of the European gas market and bring benefits to energy 
consumers. I intend to use our competition tools actively to speed up the 
liberalisation process in gas and electricity markets”123. 
 
 

 C. Ownership unbundling 

  a) Ownership unbulding 
With ownership unbundling, the network functions under a different 
ownership than production and sales, thus there is no encompassing 
holding and no shared operational activities. Currently in the EU the 
most common models are legal unbundling and unbundling of accounts, 
even though some Member States have already gone beyond the required 
provision, establishing ownership unbundling in some sectors, as we 
shall see below. 
It is a general recognition that ownership unbundling is theoretically the 
best way to prevent discrimination, to ensure that the network is 
operated in a manner likely to promote a competitive market and to 
minimise the need for regulation124. Why was it not proposed in the 
second electricity and gas directives? 
The first reason why it was not introduced at the time is simple: it is 
undoubtedly a drastic measure, which would not have been acceptable to 
most of the Member States. 
Secondly, one must not forget the basic principles of subsidiarity and 
proportionality upon which the European Union is based. It follows from 
this that, in the area of energy, any measure can be taken at the 
Community level only where it is proven that its could not have worked 

                                                           
123  Ibidem. 
124  “Effective unbundling would facilitate transparency (and consequently liquidity), co-
operation among network operators, investment in and access to infrastructure-all 
improving both competitiveness and the structure of our energy supply”, ERGEG Annual 
review, 2006, p. 6. 
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better at the national level, and that the Community must not go beyond 
what is demonstrably necessary to attain its goals. 
In other words, the Commission, which had been favourable to the 
introduction of such a solution since the beginning of the liberalisation 
process, had to wait until it would have been established that accounting, 
management and legal unbundling were not enough to achieve the 
required objective of an open, single energy market125. 
The progresses of the opening of the electricity and gas markets have 
been analyzed with yearly benchmarking, starting from 2001. On 13 of 
June 2005, the European Commission has launched an inquiry into 
competition in gas and electricity markets, pursuant to Article 17 of 
Regulation 1/2003 EC126. It was one of the most extensive inquiries in DG 
Competition history, with more than 3000 questionnaires sent. The 
inquiry has shown a number of obstacles, proving the insufficiencies of 
the legal framework coming from the Directives. 
As far as unbundling is concerned, it appears largely insufficient in both 
transmission and distribution, and it is not helpful for changing the lack 
of independence of the operators. It derives from this that preference in 
access to the network is accorded to incumbents, which is a significant 
obstacle for new entrants. The conclusion of the sector inquiry led at first 
to a detailed review of the current situation in all Member States, and 
then, most importantly, the same day of the publication of the final report 
on the sector inquiry, of the comprehensive Energy package containing 
the Action Plan. Here, it is stated that “It is essential to resolve the 

                                                           
125  See for example The 2006 Green Paper on Energy Policy: “Significant differences 
persist in the level and effectiveness of unbundling of transmission and distribution from 
competitive activities. This means that in practice national markets are open to fair and free 
competition to differing degrees. The provisions of the second electricity and gas Directives 
on unbundling need to be fully implemented, not just in their letter but also in their spirit. If 
progress to a level playing field does not result, further measures at Community level 
should be considered”. 
126  Commission Directive 2003/1/EC of 6 January 2003 adapting to technical progress 
Annex II to Council Directive 76/768/EEC on the approximation of the laws of the Member 
States relating to cosmetic products (Text with EEA relevance) 
OJ L 5, 10.1.2003, p. 14–15. 
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systemic conflict of interest inherent in the vertical integration of supply 
and network activities, which has resulted in a lack of investment and 
discrimination”127. 
Two options are proposed by the Commission, the first being the creation 
of a full independent System Operator, where the vertically integrated 
owner of the network is not responsible for its operation, maintenance 
and development. 
The second option consists precisely in ownership unbundling. Network 
companies would be in such a case separated from the supply and 
generation companies.  
The European Commission is clearly favourable to the second solution, 
viewed as “the most effective means to ensure choice for energy users 
and to encourage investment. This is because separate network 
companies are not influenced by overlapping supply/generation 
interests as regards investment decisions. It also avoids overly detailed 
and complex regulation and disproportionate administrative 
burdens”128. The provision only regards transmission, specifying that 
provisions on distribution unbundling will have to be re-examined. 
Companies see the separation of the ownership of the network from 
other activities as a threat, this is one of the reasons this measure is 
difficult to implement from a political point of view. 
 

  b) Legal Basis 
The EU is based on the principle of conferred powers129. It follows from 
this that an appropriate legal basis must be found in order to legislate in 
the field. As we have already mentioned in the first part of the study, 
articles 94 and 95, empowering the Council to issue directives for the 
approximation of laws or other provisions of the Member States that 

                                                           
127  Sector enquiry. 
128  An energy policy for Europe, Communication from the Commission to the European 
Council and the European Parliament, COM(2007)1 final, 10 January 2007, p. 7. 
129  Art. 5 EC Treaty: “The Community shall act within the limits of the powers conferred 
upon it by this Treaty and of the objectives assigned to it therein”. 
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“directly affect the establishment or functioning of the common 
market”130 are the most likely to be used. Article 308 TCE, granting 
implied powers to the Institutions in order to attain one of the objectives 
of the European Community, could also be used131.  
An argument that has been raised against any proposal of the 
Commission on ownership unbundling consists in a reasoning based on 
article 295132 of the EC Treaty, which institutes the principle that the 
system of property ownership of the Member States can not be 
prejudiced133. However, it is accepted that such a provision would not 
prevent the proposal and the subsequent adoption of a Directive 
introducing ownership unbundling: the only limitation would concern 
indeed the property of companies in Member States. This means that a 
Directive can not contain, as a general rule, the obligation to privatise a 
given company in a Member State: the EU can not prevent a State to 
maintain the property of a given company. 
 

  c) ERGEG Guidelines on implementation of Unbundling through the 
use of present legislation 

The European Energy Regulators have repeatedly confirmed their 
preferences for ownership unbundling134. However, considering that, 

                                                           
130  Art. 94, under which the Council must act unanimously, whereas Art. 95 allows 
majority voting for the establishment of the internal market, with a limited right to opt out. 
131  Art. 308 is the transposition at the Community level of the general principle of 
international law defined as the theory of implied powers. The narrow formulation of the 
theory provides that a given power implies the existence of any other power reasonably 
necessary for its exercise. According to the wide formulation, the existence of a given 
objective or function implies the existence of any power reasonably necessary to attain it. 
132  Art. 295 EC Treaty: “This Treaty shall in no way prejudice the rules in Member States 
governing the system of property ownership”. 
133  See for example the public hearing on the completion of the internal energy market 
organised by the Commission the 14th of December 2000. This is the position of Eurelectric. 
http://ec.europa.eu/energy/electricity/legislation/doc/hearing/ph-summary.pdf. 
134  CEER Comments on the European Commission’s Energy Green Paper, C06-SEM-18-
03, July 2006; ERGEG Response to the European Commission’s Communication “An Energy 
Policy for Europe”, C06-BM-09-05, February 2007. 
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would those new measures eventually been approved, the interim period 
would be still long, ERGEG have prepared a set of Guidelines for Good 
Practice in the context of the current legal framework, in order to assist 
full implementation of the present legislation, the Guidelines on 
Functional and Informational Unbundling135. This document, a draft sent 
for public consultation, is not the first study of ERGEG on the topic. In 
2006, Guidelines on Regulatory Accounts Unbundling136 were issued. 
ERGEG views the draft Guidelines as an intermediate step. It calls for the 
integration of their requirements into European or national Corporate 
Governance Codes, or even into Quality Management Certifications. 
“These measures will not exempt companies from regulatory inspection 
on unbundling issues, but it will help minimize the necessity of 
regulators intervention, provide a clear reference for regulatory 
inspection and the broadest possible predictability of the outcome of 
these monitoring activities”137. 
 

  d) Competition law and unbundling 
Decisions of the Commission under Competition law have shown that 
there is a lot that could be done by using this tool. 
For instance, in the E.ON/MOL case, the remedies agreed between the 
parties were for a full ownership unbundling of the network operator, 
and also a ten years program of gas release that would have freed up 15% 
of Hungarian gas production.  
Another important and case related to the issue of ownership 
unbundling is the GDF/Suez merger, showing how both the 
Commission’s and the companies’ interest can tie in.  
 

                                                           
135 Draft ERGEG Guidelines of Good Practice on Functional and Informational Unbundling- 
An ERGEG Public Consultation Paper, C06-CUB-12-04, Version 12- 30 April 2007. 
136 ERGEG Guidelines for Good Practice on Regulatory Accounts Unbundling, E05-CUB-11-
02. 
137 Draft ERGEG Guidelines of Good Practice on Functional and Informational Unbundling- 
An ERGEG Public Consultation Paper, C06-CUB-12-04, Version 12- 30 April 2007, p. 23. 
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GDF/Suez 
 

The merger between the French GDF and the Belgian Suez would 
have increased their respective dominant position in their home 
market, by removing competitive pressure from the competitor, and 
also giving rise to serious concerns regarding access to the network. 
Gaz de France and Suez offered a package of remedies138. Suez will 
divest its subsidiary Distrigaz and give up control over Fluxys, the 
Belgian network operator.  
GDF will divest its shareholding in SPE (the second biggest firm in 
electricity and gas in Belgium) and its subsidiary Cofathec Coriance. 
A series of investment projects will be made both in Belgium and in 
France in order to increase infrastructure capacities, which could 
facilitate the entry of new competitors and foster competition. 
The remedies that have been agreed go in the direction envisaged by 
the Commission, starting from its Competition enquiry of 2005. 
This merger shows how the Commission can help enhancing the 
level of competitiveness and market opening with the use of its 
powers in Competition law.  
As far as ownership unbundling is concerned, the divestment of the 
Belgian network operator can be considered as such. 

 
 

  e) Pro and contra ownership unbundling 
The Institutions, together with some Member States, especially the ones 
that already implemented the measure in their national law139, are the 

                                                           
138  MEMO/06/424. 
139  These countries are Denmark, Finland, Italy, The Netherlands, Portugal, Romania, 
Slovakia, Slovenia, Spain, Sweden and The United Kingdom for electricity; Denmark, The 
Netherlands, Portugal, Romania, Spain, Sweden and the United Kingdom for gas. 
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greatest supporters of the introduction of this type of unbundling. 
There are a number of reasons to think ownership unbundling could be 
an interesting measure to put to an end discriminatory access to the grid, 
because when companies control networks as well as production and 
sales, there is a danger of discrimination and abuse, protection of national 
markets and distorting competition, as shown by the competition 
enquiry. The current legal framework also represents a disincentive on 
vertically integrated companies from investing in new infrastructure, 
since more capacity would signify more competition in their home 
market140. The Commission prefers this approach compared to the 
creation of a fully independent System Operator, because investment 
decisions would not be influenced by the possible overlapping with 
supply and generation interests. Another reason would be the possibility 
to avoid “overly detailed and complex regulation and disproportionate 
administrative burdens”141. Concerning this last reason, one could say 
that, as we shall see when we will treat the case of The Netherlands, a 
liberalisation leads to more, rather than less regulation indeed. However, 
it is an understandable view, since less stringent systems of separation 
need a higher and more complicated level of rules and control. 
From the Member States’ point of view, it is comprehensible that the ones 
who decided to opt for the separation of the network at the level of its 
ownership would like the others to follow, in order to attain a more level 
playing field.  
A number of countries, scholars and companies are clearly against the 
Commission’s proposal. 
For example, French economists Fitoussi, Laurent and Le Cacheux, who 
created the project of the “European Community of Environment, Energy 
and Research”142, express the view that “each time unbundling took 
                                                           
140  An energy policy for Europe, Communication from the Commission to the European 
Council and the European Parliament, COM(2007)1 final, 10 January 2007, p. 7. 
141  Ibidem. 
142  La Communauté Européenne de l’environment, de l’énergie et de la recherche (C3eR), 
a project of French economists Fitoussi, Laurent and Le Cacheux aiming to introduce a new 
Community, which would be a sort of new Coal and Steal Community, because it would 
share the same purpose. The Community would have a goal that would be theorically 
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place, it has generally led to an accelerated ageing of networks and to 
under-investment that have led to large blackouts in the United States 
and Canada a few years ago”143. 
Ownership unbundling would imply an efficiency loss, because if 
network maintenance and investment are separated from demand, “a 
major information problem” is likely to arise, that could only be solved 
by “a massive presence of the state”. 
As far as fair access to the network is concerned, Fitoussi thinks that 
“capitalistic separation of the network and the operator is something that 
was recommended fifteen years ago but it does not seem to be a founding 
policy in the energy field”. The French scholar would on the contrary 
propose to proceed on an empirical way, looking for the best possible 
measure in practice, following the method that had been used for the 
early steps of liberalisation. 
As regards the political situation linked with this new step in the 
liberalisation, France has taken the lead of countries opposing it. 
As Mr. Francois Loos, the French minister of industry has declared, 
France “does not consider that these dysfunctions are attributable to 
integrated energy operators nor to the presence of dominating incumbent 
operators”. Countries that support France in this unbundling battle are 
Czech Republic, Austria and Hungary, while Ireland, Sweden and 
Lithuania would, in the minister’s words, express “reservations”. On the 
contrary, “The UK, Denmark and the Netherlands are clearly on the 
offensive”144.  
Lastly, it is easy to guess vertically integrated companies will prefer a 
system that does not oblige them to get rid of their transmission system. 
 

                                                                                                                                   
technical, but that would be substantially a political one. 
143  Interview: Top French economist slams ‘dogmatic’ EU, 16 April 2007, 
http://www.euractiv.com/en/elections/interview - top - french - economist-slams-dogmatic-
eu/article-163170, 26/04/2007. 
144  Britain and France face energy-liberalisation clash, Euractiv.com, 9 May 2007, 
http://www.euractiv.com/en/energy/britain -  france-face-energy-liberalisation-
clash/article-161102, 9 May 2007. 
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  f) The case of The Netherlands  
The proposal of unbundling at the ownership level would not constitute 
an absolute novelty in the European outline, as many countries have 
already established, with some variations, a system where the TSO is the 
owner of the network145. 
A concrete example could facilitate the task of explaining how it works in 
practical terms. 
In The Netherlands146, considerable revenues are gained by the State 
from the production of natural gas, which for the most part derives from 
the large Groningen field, discovered in 1959. These revenues have 
brought a high degree of prosperity to the country, together with a high 
dependency on one single energy source: 98% of households use gas for 
heating and cooking. After the Gas Directive, the Dutch legislator was 
confronted with a dilemma concerning the liberalisation: how could he 
reorganise the industry without losing its financial advantages? 
The Dutch laws passed to implement Directive 98/20/EC, the Electricity 
Act of 1998 and the Gas Act of 2000 both went beyond the requirements 
of the first Directives, as they provided for the full market opening and 
the legal unbundling of the electricity transmission and supply sector and 
of the gas supply sector. However, administrative unbundling did not 
seem to fit the Dutch market. Legal unbundling was then introduced by 
the government, before the approval of the second wave of liberalisation. 
Again, such a level of separation did not seem enough in order for the 
companies to act independently and to avoid cross-subsidisation. A bill 
was presented by the Minister of Economic Affairs on 30 August 2005147, 
with the aim to introduce a mandatory ownership unbundling. The goal 
of this type of unbundling was to create a truly independent grid 
company, which should have the economic ownership of the network 
and be able to carry out the management tasks148. The gas transmission 
                                                           
145  See n. 34. 
146  Gas liberalisation in The Netherlands: ownership unbundling and the reorganisation 
of Gasunie, Martha M. Roggenkamp, European Energy law Report III, 2006, Intersentia. 
147  Tweede Kamer 2004-2005, 30 212, nrs. 1-3. 
148  The grid tasks have been identified by the Minister of Economic Affairs: Tweede 
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company NV Nederlandse Gasunie has decided to unbundle at the 
ownership level on its own initiative, before the government decided for 
complete ownership unbundling, which was achieved on 1 July 2005. 
Gasunie was split up into two autonomous companies. Gasunie is now 
the name of the gas transport company, whereas the activities connected 
with purchasing and sales are managed by Gasunie Trade & Supply BV. 
The network company Gasunie is now 100% State owned, as written in 
the agreement. The company has been unbundled at a shareholder level. 
Ownership unbundling and State ownership of networks also apply to 
other parts of the Dutch energy sector. 
One could say that in The Netherlands, it is true that de-regulation leads 
to re-regulation: the country has moved from a lack of statutory 
legislation to a Gas Act governing the market and an increasing 
secondary legislation.  
The question rises as to the outcome of the unbundling, however 
opinions are contrasting at the moment. It will surely be important to see 
how the rest of the Member States will reorganise their industry. For the 
moment, those that support the decision to proceed with unbundling at 
the ownership level insist on its positive effects on the market opening 
and on transparency. On the contrary, others suggest that it weakens the 
position of The Netherlands in the sector. What is important to say, 
however, is that the network infrastructures are developing more and 
more. This is one of the effects the Institutions are seeking for the 
liberalisation of the energy market.  
 
 

 D. The new role of NRAs 
Harmonisation of the powers and independence of NRAs has to be made 
“on the basis of the highest […] common denominator in the EU”149. In 

                                                                                                                                   
Kamer 1997-1998, 25 621, no. 39. 
149  An energy policy for Europe, Communication from the Commission to the European 
Council and the European Parliament, COM(2007)1 final, 10 January 2007, p. 7. 
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the new system, regulators have to be assigned a role of promotion of the 
effective development of the Internal Energy Market. 
Three options are proposed by the Commission for the reorganisation of 
NRAs. The first one consists in the gradual evolution of the current 
approach, granting regulators a community objective, and giving to the 
Commission a power of review of some critical decisions affecting the 
IEM. This approach is taken from the one already adopted in the 
electronic telecommunications sector, in relation to exemptions for TPA 
for new energy infrastructure. 
The second solution would be the creation of ERGEGplus, which means 
formalising ERGEG’s role, and giving it the task to formulate binding 
decisions on a number of defined technical issues. This model would 
need an intervention from the Commission, which would have to assure 
that the Community interest is taken in account. 
The third option would consist in creating a new single body at the 
Community level. This body could apply Community standards to some 
specific cases, including the power to adopt decisions that are legally 
binding on third parties150. 
The first approach is considered to be too flat by the Commission, while, 
the second, which is seen as the minimal one, has been developed by 
ERGEG in its answer to the Action Plan151. 
The ERGEGplus model calls for the expansion of powers of both ERGEG 
and national regulatory authorities. This approach is based on the idea 
that ERGEG structure already exists, and it would not be very 
complicated to enhance its powers in order to allow it to act as a kind of 
European regulator. The definition of the new powers is closely linked to 
the need of a massive investment on infrastructure in the following years 
and to the proposal of establishing a European grid. Under this system, 
NRAs would have, like the TSOs, a double level of responsibility: on the 
one hand, they would continue being responsible for the oversight of 
                                                           
150  See Draft Interinstitutional Agreement on the operating framework for the European 
regulatory agencies, COM(2005) 59, art. 4. 
151  ERGEG’s response to the European Commission’s Communication “An Energy Policy 
for Europe”, Ref. C06-BM-09-05, 6 February 2007, p. 24-31. 
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national TSOs operations within their jurisdiction, while on the other, 
they would have to control the respect by TSOs of both their national (in 
respect to the national network) and collective obligations (in respect of 
the part of the European grid they are managing). 
The role of ERGEGplus concerning these aspects would consist in the 
monitoring of the respect by national TSOs of their collective European 
responsibilities152, which could be assured with the inclusion in the new 
legislation of a European public interest duty to energy consumers on 
ERGEGplus.  
Of course some mistakes of the previous Directives need to be addressed. 
Independency of NRAs is fundamental for the right functioning of the 
markets, this is why an obligation of independency of regulators from the 
governments’ interest will have to be introduced in the new legislative 
instrument. 
ERGEG’s document lists the functions that would be granted respectively 
to ERGEGplus and to NRAs. They are all focused on the right functioning 
of the new network system that would be put in place. This seems very 
significant, because the fact that the new role of the regulator will be 
mainly concentrated on the right functioning of the grid explains the 
importance of the provision of ownership unbundling, which could free 
up the regulator of some of its controller obligations. Hence, we could 
conclude saying that much depends on the destiny of ownership 
unbundling. Would a satisfactory method of ownership unbundling be 
introduced, the regulator could concentrate on the development and 
integration of the internal market through the network. 
 
 
 
 

                                                           
152  Ibidem, p. 26: “This will include the approval of European security and operating 
standards and oversights of their development, the production of reports on the oversight 
of the European grid, and the coordination of the activities of the national regulators”. 
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CONCLUSION 
 
 
 
The liberalisation of the electricity and gas markets, started eleven years 
ago with Directive 96/92/EC, is far from the accomplishment of its 
ambitious goals. The establishment of an internal energy market is still 
far from being achieved. 
Electricity and gas both belong to the category of network industries. 
Hence, their networks are in a regime of natural monopolies, which is 
one of the reasons why, before the launching of the liberalisation, a high 
number of vertically integrated national champions dominated the 
national markets. Consequently, many barriers to entry in the markets 
that were in place before the political decision to open it remained after 
the first set of directives. The Community decided for a gradual approach 
to liberalisation, opening the sector to competition in a slow and 
progressive way. This method caused a series of problems. It was, on the 
one hand, too feeble, while on the other, too vague as it permitted 
Member States to adopt very different options in the implementation of 
the legal texts at the national level. 
Shortcomings of Directives 96/92/EC and 98/30/EC were corrected by 
the subsequent framework measures of 2003, that introduced important 
novelties in the areas of access to the network, with the clear choice of the 
system of regulated third party access, preferred to the extent that it 
guarantee a higher standard of transparency, the introduction of a 
stronger unbundling, with the obligation to apply management and legal 
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unbundling to both transmission and distribution, and also with the 
formalisation of clear rules concerning national regulatory authorities. 
With the next legislative instruments that the European Council is to 
approve later this year, another important step will be accomplished in 
the process of opening the European energy market, in order to get closer 
to the goal of an Internal energy market. 
The new proposals deal with the usual problems in this sector, namely 
once again the network, its separation from competitive activities and the 
role of regulators. The proposal to build up a European grid is certainly 
ambitious, anyway one can not deny that the idea on which it is based, 
the extension and the improvement of the network, is right. Under the 
new system, national TSOs would have new obligations that would go 
beyond their traditional national limits. Each one of them will indeed be 
responsible for its network as a part of the European grid. Hence, the 
new rules would bring the opportunity to integrate the markets in a 
practical way: operators would have to cooperate, while at the same time 
the development of a European grid would knock down barriers to entry 
to the markets. 
Concerning unbundling, the proposal of the Commission calls for a final 
settlement with the provision of ownership unbundling. In point of fact, 
one could answer that this, even if ownership unbundling will be 
formalised in the next legal text that will be issued by the Community, 
will not be the last step of the process, since ownership unbundling of 
distribution is explicitly excluded.  
As far as the new role of regulatory authorities is concerned, an 
important decision has been taken. Like the network, NRAs are destined 
to change, since they would no longer be simply national, but, on the 
contrary, they would have to work in close cooperation with regulators 
of other Member States, as well as with ERGEGplus, would the option we 
have analysed in our study become reality.  
Unbundling has certainly been the issue which has been more discussed. 
This could have led to misunderstanding, since it is clear that the next 
step of liberalisation will need more than just one measure, which would 
be unable to solve all of the issues faced by the market opening. 
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The measures that have been presented and will be discussed by the 
European Council function in a way which is complementary one to 
another. 
Ownership unbundling will permit a non discriminatory access to the 
network; it will in fact prevent incumbents to play with their own rules. 
It will also give an answer to the problem of the insufficient capacity of 
the network and of interconnectors, since a separated property will be an 
incentive for the construction of more and more efficient infrastructures. 
However, this is not enough. A new set of rules will need to be passed in 
order to make it possible to build interconnection facilities in the right 
number and, as we mentioned, in an efficient way. Also financial 
measures will have to be introduced, as the construction of a pipeline or 
of an electricity grid is expensive and, as we have seen, the EU is in need 
of a massive investment in this field. 
The problems related with the role of regulators are linked with this. 
Whatever will their new shape be, new powers will have to be given to 
national authorities in order for them to incentive the approval of projects 
of a European interest. Again, the lack of transparency found by the 
enquiry in Competition in the gas and electricity markets is a problem 
which will have to be solved with an appropriate set of rules giving to 
regulators the power to impose more transparency, for example 
concerning access to the network, and to impose Member States to pass 
laws that provide for similar rules in the whole EC.  
The story of unbundling is a good parable of the liberalisation process of 
the energy market in the EC: it has been enhanced step by step, in respect 
of the principles of subsidiarity and of proportionality.  
Administrative unbundling had been introduced by the first energy 
Directives. 
The system proved not to work efficiently, thus the following step of the 
liberalisation provided for a deeper separation, with the introduction of 
management and legal unbundling. 
Lastly, ownership unbundling, which would seem to be the last step in 
such a parable. However, it is very likely that only transmission will be 
touched. In such a case, we can propose that one more step is done, in 
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order to try to promote more competition also on the retail market. 
But after all, as we said in the beginning, one could not think the 
transformation of a sector that has always been managed in a monopoly 
can work as a spell. 
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